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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


APPLICATION, 


§1. Fre—When Filled by Agent.—Breach of Warranty.— 
Where the agent of an insurance company examines and inspects 
a building upon which the owner desires to effect a policy of in- 
surance, and afterwards fills up an application, which he reads to 
the owner, and which is signed by him, such agent is to be re- 
garded with respect to such application as the agent of the own- 
er, and not of the company, and hence the company will not be 
estopped from setting up the falsehood of statements in the ap- 
plication as to the condition and use of the premises, as a de- 
fense to an action on a policy of insurance issued by it in pur- 
suance of such application. 

Eilenterger vs. Protective Mutual Fire Ins. Oo., 8 Norris, 464, dis- 
tinguished. 


In an application for a policy of insurance on a certain build- 
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ing, the same was described as a dwelling-house occupiéd by the 
applicant. It was as a matter of fact an unfinished building 
which never was occupied by the applicant or anyone else. By 
the terms of the policy issued in pursuance of such application, 
the application was made part of said policy, and all statements 
contained therein were warranted to be true. A loss having oc- 
curred under the policy, and suit having been brought thereon, 
Held, that the plaintiff had been guilty of a breach of warranty 
which precluded his right of recovery. 

Greenfield’s Estate, 2 Harris, 504; Pottsville Mutual F. Ins. Co. vs, 
Horan, 12 Pitts. Leg. J., 24. 

Pottsville Mut, Fire Ins. Co, vs. Fromm. 

Rep’d Jour’, p. 21. 


DESCRIPTION. 


§ 2. Fime.—Occupaney as a Schoolhouse Avoids Policy on 
Duwelling.—Con:truction of Statute as to Town Insurance Companies. 
—Under section 10, c. 103, Laws 1872, and section 1931, Rev. St. 
of Wisconsin, prohibiting town insurance companies from insuring 
schoolhouses, without a majority vote of the members, a policy 
of insurance upon aschoolhouse issued without such vote is ultra 
vires and void ; and a policy so issued upon a dwelling-house be- 
comes void, if, afterwards, the dwelling-house is converted into a 
schoolhouse. The doctrine of consent of waiver does not apply 
to such acase. The term “schoolhouse,” in the statute above 
cited, was used in its generally accepted meaning as a “ house or 
building in which a school is kept,” and is not restricted in its 
application to a district schoolhouse. The evidence in this case 
(for which see the opinion) shows that the building upon which 
the policy of insurance in suit was issued, was, at the time of the 
loss, a schoolhouse within the prohibition of the statute. 

Janesville Bridge Co. vs. Stoughton, 1 Pin., 667; Madison ete. Plank- 
road Co. vs. Watertown, ete., 7 Wis., 59 ; Rock River Bank vs. Sherwood, 
10 Wis., 230; Clark vs. Farrington, 11 Wis., 306; N. W. Union Packet 
So. vs. Shaw, 37 Wis., 655. 

Luthe vs. Farmers’ Mut. F. Ins. Co. 

Rep’d Jour’l, p. 30. 
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FORFEITURE. 


§3. Lire—-Rights of Beneficiaries Under a Wife's Policy. 
—Insurable Interest.—Effect of War.—Right of Action — Waiver 
of Premium.—Measure of Damagesand Value of Policy in Case 
of Repudiation.—The policy on the life of M. was payable to his 
wife, or, in case of her prior decease, to her children. Prior to 
her death, and during the life of the policy, the compary repu- 
diated its obligation. Held, that the interest of the children was 
independent of the mother, and became vested immediately on 
her death so that they could maintain an action in their own 
name. Held, that the beneficiaries had an insurable interest. 

Pheenix Mut. Life Ins. Co. vs. Bailey, 13 Wall., 616, 619 ; Bliss on Life 
Insurance (second edition), Chap. 2. 

Held, that war did not abrogate, but only suspended the con- 
tract. 

Manhattan Life Ins. Co. vs. Warwick, 20 Gratt , 614; Mutual Benefit 
Life Ins. Co. vs. Atwood’s Adm’x, 24 Gratt., 497 ; New York Life Ins. Co. 
vs. Hendren, id., 536. 

Held, that after repudiation the beneficiary might elect either 
to sue at once for breach of contract or await the maturity of the 
policy and sue for its fulfillment. No further tender of pre- 
mium was needed. When the death occurred subsequent to 
the commencement of an action for breach of contract, the fact 
of such death may be considered in fixing the amount of dam- 
ages. The value of the policy is the present value as at the 
date of repudiation, less the value at date of unpaid premiums 
and interest. 

Universal Life Ins.Co. vs. Binford, Va. 8. C. A.; People vs. Security Life 
Ins. & An. Co., 78 N. Y., 114. 

Clemmitt vs. N. Y. Life Ins. Co. 

Rep’d Jour’l, p. 60. 


INSOLVENCY. 


§4. Lire—Allowance to Interveners.—Practice.—Power of 
General Term of Supreme Court.—The lower court at Special 
Term, had granted an order of reference to take proofs and rec- 
ommend whether any, and ifso, what allowance should be made 





6 Digest of Decisions. [Jan., 


-to certain intervening attorneys who claimed the right to be re- 
imbursed out of the general fund of an insolvent life company. 

Held, that the order was simply provisional and purely a mat- 
ter of discretion. Afterwards a motion to re-settle or modify the 
terms of the reference was refused, and on appeal both decisions 
were reversed by the General Term. Held, that the General Term 
had power to so reverse at its discretion and their reasons were 
not proper subjects of inquiry. 

Noyes vs. Children’s Aid Society, 70 N. Y., 481. 


Attorney-General vs. Continental Life Ins. Co. 
Rep’da Jour’l, p. 37. 


PRACTICE. 


$5. Firre— Absence of Findings of Fact in Trial Without 
a Jury.—In an action tried by the court without a jury, the ab- 
sence of all findings of fact upon the issues made by the answer 
is ground for the reversal of the judgment, unless,all the evi- 
dence is preserved in a bill of exceptions and brought to this 


court as a part of the record. 
Dogge vs. N. W. N. Co., 49 Wis., 501; |S. C., 5 N. W. Rep., 889 ;] Miss. 
River Lumber Co. vs. Plumer, id., 668 ; [S. C. 6 N. W., Rep., 668]. 
Luthe vs. Farmers’ Mut. F. Ins. Co. 


PREMIUM NOTE. 


-§$6.° Frre.—Waiver of Forfeiture for Non-payment, by 
Agent.—The policy stipulated that the company should not be 
liable in case of default in the payment of any note or install- 
ment of any note in full, given in payment or part payment of 
premium, and that the company should not be liable during the 
continuance of such default. The note given for the premium 
stipulated to the same effect, and that the avoiding of the policy 
should not prevent the collection of the note. Held, that such 
forfeiture may be waived by acts expressive of such intention, 
and if the insured makes a claim and the company in any nego- 
tiations or transactions with the insured, after knowledge of the 
forfeiture, does acts based on the policy, and the insured by vir- 
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tue thereof does some acts or is put to trouble or expense, as by 
furnishing proofs, the forfeiture is waived. 

Titus vs. Glens Falls Ins. Co., 81 N. Y., 410-419 ; Penn. Ins. Co. vs. Kit- 
tle, 39 Mich., 51. 

Held, that the acceptance of the cash premium by a general 
agent after knowledge of the default and notice of the loss is a 
waiver of the default and renders the company liable on the 
policy. 

Appleton Ins. Co. vs. British America Ins. Co., 46 Wis., 33; Joliff vs. 
Madison Ins. Co., 39 Wis. 111. 


Smith vs. St. Paul F. & M. Ins. Co. 
Rep’d Jour'l, p. 33. 


REPLACEMENT. 


$7. Frme—Liability of Owner and Contractor.—Building 
Contract.—B. and R. agreed with R. and H. to furnish material 
and do labor upon a building for $2,800, no time of payment be- 
ing fixed. R. and H. made advances from time to time as the 
work progressed, but before the building was completed it was 
entirely destroyed by fire, without fault of either party. R. and 
H. concluded to rebuild, but B. and R. declined to furnish mate- 
rial and to do work on the new building at their own expense un- 
der the former contract. In an action by R. and H. to recover 
the advances made on the contract, and damages for the breach 
thereof, the answer of B. and R. contained, among other things, 
a counter claim alleging that they had not been fully paid for 
the work done and material furnished under the contract, and 
seeking to recover the balance alleged to bedue them. The case 
was tried in the court below on the issue tendered upon the 
counter claim, and, without objection by either party, upon the 
assumption that both parties were excused by the destruction of 
the building from further performance of their contract. The 
court below found that R. and H. had made advances in excess 
of the pro rata compensation to which B. and R. were entitled, 
and rendered judgment in favor of R. and H. for such excess. 
Upon an appeal by B. and R., the objection was raised, for the 
first time in this court, that it was neither alleged nor proved that 
a demand had been made by R. and H. before suit brought. 
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Held, that by the course taken by both parties, and especially in 
view of the fact that the objection is made for the first time in 
this court, the case is taken out of the rule that in an action for 
money had and received to the use of the plaintiff a demand 
must be alleged and proved. Although the moneys advanced 
were voluntarily paid, and were intended to apply on the contract, 
yet the continued existence of the building and the earning of 
the advances were conditions implied when the payments were 
made, and the parties having acted upon the assumption that the 
contract was at an end, and that their rights were to be fixed as 
at the time the fire occurred, the excess of such advances over 
the amount earned may be recovered back. 

Rudd vs. Bell. 

Rep’d Jour’l, p. 17. 


WAIVER. 


§8. Fire.—Of Proofs and Limitation Clause ‘by <Agent.— 
A denial of liability and refusal to pay the loss by an authorized 
agent of the company, is a waiver of preliminary proofs and of 
the limitation clause. 

Farmers’ Mut. Ins. Co. vs. Ensminger 


Rep’d Jour’l, p. 40. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court, for the First District. 


WILLIAM SCHROEDER 
vs. 
MERCHANTS’ & MECHANICS’ INS. CO.* 


Where summons is sued out in a suit at law and placed in the hands of the 
plaintiff's attorney, who retains the same until the return day, when he 
gives it back to the clerk with instructions to issue another, which is is- 
sued returnable to the next term of the court, and returned duly served, 
the suit commenced by the issuing of the first summons will not be there- 
by abated, but will stand continued by law until the next term. 


A policy of insurance provided that suit should be brought within one year 
after a loss, or the action barred. Within the year the plaintiff filed his 
precipe for a summons against the insurance company, and it was issued by 
the clerk of the court and placed in the hands of the plaintiff’s attorney, 
who retained the same until its return day, when he handed it back to the 
clerk, ordering a new writ, which was issued and served returnable to the 
next term thereafter. The last process was issued after the expiration of 
the year from the date of the loss. The defendant pleaded the limitation 
in the policy in bar of the action, and on the trial the court instructed the 
jury that the suit not having been brought within a year from the loss, the 
plaintiff could not recover, and a verdict was returned for the defendant. 


* Opinion filed at Ottawa, June 21, 1882. Rehearing denied September Term, 1882. Syllabus 
by the reporter. 
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Held, that the court erred in the instruction, and that the suit was commenced 
when the pracipe was filed and the first summons was issued by the clerk. 


Jurisdiction of the person of the defendant is not essential to the commence- 
ment of a suit at law, but a suit is not commenced until the court has in 
some manner acquired jurisdiction, either of the person of the 
plaintiff, or of the subject-matter, or both. The court acquires juris- 
diction of the plaintiff when he applies, in the form prescribed by law, for 
its assistance to compel the defendant to render him his rights. This is 
done where the plaintiff files his precipe for the process he desires, and the 
court also acquires jurisdiction over the subject-matter. The court then 
has power to carry on the case and see that the defendant is brought into 
court, and if the clerk refuses to issue the summons for that purpose the 
court may compel him to do so. 


Jurisdiction in a court is the power to hearand determine a cause. It is 
coram judice whenever a case is presented which brings this power into 
action. The filing of a precipe for a summons in a suit at law brings this 
power into action, and it, or the law through the clerk, then acts by the 
issuing of the summons, and a suit is commenced as soon as there is action, 
or the law requires action. 


Messrs. Rosenroat & Pence, fur the Appellant. 


As to when and what is the commencement of a suit : Kruse vs. 
Wilson, 79 Ill, 238; Bush vs. Hanson, 70 id. 482; Burnap vs. 
Wright, 14 id., 303; Fowler vs. Sharp, 15 Johns., 326; Cheetham vs. 
Lewis, 3 id., 22; Society &. vs. Whitcomb, 2 N. H., 227. 

The plaintiff, by filing his prwcrpe, moved the court for a summons. 
The court, through the law, acted, and made and issued a summons, 
and the cause was docketed, and from that time the action was pend- 
ing in court, and subject to the action of the court. The suit so 
commenced was not discontinued, but being undisposed of, was con- 
tinued, by operation of law tothe next term of the cotrt. Rev. 
Stat. 1874, Chap. 37, § 56. 

A cause once commenced is not discontinued by failure to serve 
process. Pratt vs Grimes, 35 IIL, 164. 

The defendant here never moved for a discontinuance, or to have 
the summons quashed for irregularity, or on the ground it was void, 
but entered a general appearance, thereby waiving all objection to 
the manner it was brought into court. Easton vs. Altum, 1 Scam., 
250; Crull vs. Keener, 18 Il., 65; Flake vs. Carson, 33 id., 518 ; Dun- 
ning vs. Dunning, 37 id., 316; Roberts vs. Formhalls, 46 id., 66; 
Baldwin vs. Murphy, 82 id., 485; Watson vs. Corse, 86 id., 46. 

A defect or irregularity in a summons can only be taken advan- 
tage of by motion to quash, or by plea of abatement. Windett vs. 
Hamilton, 52 Ill, 180; Kenney vs. Greer, 13 id., 449; Simons vs: 
Waldron, 70 id., 282. 
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Mr. Perry H. Sarr, Jz., and Mr. Henry J. Peer, for the Ap- 
pellee. 

A suit is not legally commenced, so as to save the bar of the Stat- 
ute of Limitations, until the summons is sued out and placed in the 
hands of the proper officer to be served, or placed in his office, or 
transmitted to him for service. Hecla Ins. Co. vs. Schroeder, 9 
Bradw., 472; Angell on Limitations, § 312: Hancock vs. Ritchie, 11 
Ind., 48; Evans vs. Galloway, 20 id. 479; Burdick vs. Green, 18 
Johns., 14; Ross vs. Luther, 5 Cow., 158; Lamkin vs. Nye, 43 Miss., 
241; Davis vs. Duffie, 18 Abb. Pr., 360; Webb vs. Peel, 1 Paige, 564; 
Hayden vs. Bucklin, 9 id., 512; Updike vs. Ten Broeck, 32 N. J. L., 
105; Bronson vs. Earle, 17 John., 63; Mason vs. Cheney, 47 N. H., 
41; People vs. Clark, 33 Mich., 112. — 

Where a party attempts at law to avoid the application of the 
Statute of Limitations, by showing that the first writ was sued out 
in time for that purpose, although the subsequent one was after the 
time, he must show the first writ not only to have been issued, but 
to have been returned. Prindiville vs. Maydwell, 7 B. Mon., 314; 
Harris vs. Woodford, 6 T. R., 617; Barkins vs. Wilson, 6 Cow., 471; 
Davis vs. West, 5 Wend., 63; Soulden vs. Van Renssalaer, 3 id., 472. 

After the return day had passed, and the summons had not been 
returned, the suit abated, because the defendant was not before the 
court, nor was there any means of getting it there. No alias could 
issue, because the condition precedent to the issuing of an alias, 
namely, the showing by the return of the sheriff that the defendant 
was not found (Rev. Stat., Chap. 10, §9), was wanting. 


WALKER, J. 

Appellant sued appellee in assumpsit, to recover for loss by fire on 
a policy of insurance. The policy contained a clause that no suit 
or action against the company to recover for loss thereunder shall be 
sustained, “unless such suit or action shall be commenced within 
twelve months next after the loss shall occur ;” and if it should be 
commenced after that time, “the lapse of time shall be taken as 
conclusive evidence against the validity of the claim, any statute of 
limitations to the contrary notwithstanding.” Before the expiration 
of twelve months after loss plaintiff sued out a summons against 
appellee. The clerk docketed and numbered the suit, and handed 
the summons to plaintiff's attorney, but he failed to place it in the 
hands of an officer for service. At the return day the attorney 
handed the writ back to the clerk, with directions to issue another to 
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the next term, which he did, and it was duly served, and so returned. 
Defendant appeared and pleaded the general issue, and pleas that 
the suit was barred under this clause in the policy. Subsequently 
a trial was had, and it appeared that twelve months after the loss 
expired between the dates of the issuing of the two writs, and under 
an instruction of the court the suit was not commenced until the 
suing out of the second summons. The jury found a verdict 
against the plaintiff, and after a motion for a new trial was over- 
ruled, a judgment was rendered on the verdict. Plaintiff there- 
upon removed the case to the Appellate Court, where the judgment 
was affirmed, and he brings it by appeal to this court, and urges a 
reversal. 

The single question presented for decision is whether the suing 
out of the first summons was a commencement of the suit, or was 
it the latter, placed in the hands of the sheriff, and duly served? 
It is urged, that even if the suit was commenced by issuing the 
first summons, as it was not delivered to the sheriff, and returned 
by him, the suit abated, and the bar became complete before the 
next was issued. This proposition is not maintainable. The 56th 
section of the chapter entitled “Courts,” provides that all proceed- 
ings pending and undisposed of in any of the enumerated courts at 
the end of each term shall stand continued until the next term. If 
this suit was commenced by the first summons, it was pending, 
and if so, it was clearly within the provision of this section, and 
continued. 

Then was the suit commenced by issuing the first summons? We 
think it was. What is the commencement of a suit? It is not 
claimed that it is the service of process on the defendant. It is 
believed that no case can be found that holds the suit is not com- 
menced until service, or appearance of defendant. We may there- 
fore conclude that jurisdiction of the person of the defendant is not 
essential to the commencement of a suit. But it is apparent that 
a suit is not commenced until the court has in some manner ac- 
quired jurisdiction of something in relation to the controversy. It 
must, therefore, be over the person of the plaintiff, or the subject- 
matter, or both. The court acquires jurisdiction of the plaintiff 
when he applies for its power and assistance to compel the defend- 
ant to render him his rights under the law; but this aid must be 
sought according to prescribed forms, and under our practice that 
form requires that he file with the clerk of the court a precipe for 
the process he desires. This is an application, in its nature, to the 





1883.] Schroeder vs. Merchants’ & Mechanics’ Ins. Co. 13 


court to send its process to require the defendant to appear at a 
subsequent term to defend:the action. The court ‘clearly has juris- 
diction of the plaintiff when he thus invokes its aid. When he thus 
submits his person to the court, he, by asking its aid, gives the 
court jurisdiction over the subject-matter in controversy, and confers 
power to adjudicate and determine his rights thus submitted. In 
this manner the court becomes possessed of jurisdiction of the per- 
son of the plaintiff and of the subject-matter, and when so possessed 
it becomes the duty of the court to commence and carry on the power 
to bring the defendant into the court, that the case may be heard ; 
and the rights of the parties in the matter thus brought before the 
court may be judicially and conclusively determined. It therefore 
follows that when the plaintiff submits himself and the subject- 
matter to the jurisdiction of the court, and the court or law com- 
mences acting under his claim for its investigation, he has com- 
menced his suit. When he puts the court or its instruments in 
motion under his claim, his action is commenced. All done in the 
case subsequently is but a continuation of the action he thus started, 
until the final end of the action or suit. 

Jurisdiction has been defined to be “'The power to hear and de- 
termine a cause. * * * It is coram judice whenever a case is 
presented which brings this power into action.” (Bush vs. Hanson, 
70 Til, 480; United States vs. Anedando, 6 Pet., 709.) The pracipe, 
when filed, brought the power of the court into action, and it, or 
the law through the clerk, did act by issuing the summons, and the 
suit was gommenced as soon as there was action, or the law required 
action. Had the clerk, on the precipe, refused to issue the sum- 
mons, on a proper application the court would have compelled him 
to act. Now, the court is powerless to act until it acquires juris- 
diction, and plaintiff has commenced his suit when he has possessed 
the court of jurisdiction and power to act in the case. 

But the question is not a new one inthis court. In the case of 
Burnap vs. Wight, 14 Ill, 303, it was held that where a writ of error 
and a :cire facias to hear errors were sued out within five years of 
the rendition of the judgment, but the scire facias was not delivered 
to the sheriff or served until five years had expired, the issuing of 
the writ was the commencement of the suit, and a plea of the Statute 
of Limitations would not bar the action. There the writ of scire 
facias was not delivered to the sheriff for service, nor was the writ of 
error placed in the hands of the clerk to whom it was directed, be- 
ore the expiration of five years after the rendition of the judgment 
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sought to be reviewed. Hence it was there held that it was the 
suing out of the writ, and not its delivery to the officer for service, 
that was the commencement of the suit. We regard that case as 
conclusive of this question. 

Again, in the case of Feazle vs. Simpson, 1 Scam., 30, the question 
was before the court as to when a suit wascommenced. It was there 
held that “the issuing of a summons is the commencement of a suit.” 
It is true that the question of the bar of an action by limitation was 
not under consideration, but the question was whether a suit for ma- 
licious prosecution was prematurely brought, the summons in the 
latter case having been issued before the prosecution had come to 
anend. It was held the suit was brought too soon, and could not 
be maintained. Thus it will be seen that the question was pre- 
sented for determination, and the decision of the case turned 
upon it. 

The Legislature has not in terms declared what is the commence- 
ment of a suit at law. It, by the first section of the Practice Act, 
provides that the first process in such cases shall be a summons, or, 
in some cases, a capias; but the chapter entitled “Chancery,” by the 
4th section provides, in terms, that “the modes of commencing suits 
in chancery shall be by filing a bill of complaint with the clerk of 
the proper court, setting forth the nature of the complaint.” This 
neither requires a summons, nor that it be delivered to the sheriff, 
nor service, to be the commencement of the suit. This is, in such 
cases, the expression of the authoritative will of the law-making 
power, and why should we suppose that body intended that in the 
commencement of an action at law there should be more than a 
precipe filed and a summons issued? We cannot reasonably sup- 
pose that body intended that the bar of the statute should be ar- 
rested in the one case by merely filing a bill of complaint, and in 
the other require more than the issuing of a summons. The rule 
as to the mode of its arrest should be the same in both proceedings. 

The ancient common-law practice has been referred to as bearing 
on this question. That has never prevailed in this State. Our 
practice has from the first been regulated by statute, substantially 
as it is at present. Moreover, the practice of the English court, 
until simplified by modern statutes, was intricate, artificial and 
highly technical. It had fictions and useless forms that rendered it 
cumbersome, that were not adapted to the promotion of justice—the 
great purpose for which courts were created and are maintained. 
But even under that system there are decisions that in principle hold 
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the issuing and return of a writ or /atifat arrested the running of the 
statute. In Hains vs. Walford, 6 T. R., 618, it was held if the writ 
was issued and returned by the sheriff, the suit was commenced. 
Afterwards the 2 W. 4, c. 39, § 12, was adopted, and it, like our 
statute, required the precise day of issuing mesne process to be in- 
serted therein, and the rule of Hil. Term, 4 W., 4, required the issue 
and record and writ to state the text of the writ in those proceed- 
ings. (Chitty’s Practice, vol. 3, p. 139). And these rules require 
that, in making up the record for nisi prius, the date of the first writ 
must be inserted. In Alston vs. Vanderhill, 1 Crump & M., 492, it 
was held, that “since the late act of Parliament there is no doubt 
that the suing out of a summons is the commencement of the suit 
for every purpose.” 

There are cases in the New York courts which hold that the sum- 
mons must be issued and delivered to the sheriff for service—in 
fact, this seems to be the rule in their courts. But the rule is not 
inflexible. It is merely a rule of evidence to prove the intention of 
the plaintiff to implead the defendant. So, in Beekman vs. Satter- 
lee, 5 Cow., 525, where the plaintiff handed the summons to the 
sheriff, with the direction not to serve it, the court held this mani- 
fested the intention to sue, ard stop the running of the statute, and 
it had that effect. So in that State all that is required is that the 
issuing of the writ shall be with the intention to commence the suit. 
In the case of Gardner vs. Webber, 17 Pick., 407, it was held that 
where the writ was filled up before, but not served until the time of 
the bar of the statute had run, the action was commenced in time. 
In United States Bank vs. Lyle, 10 Gill & Johns., 326, it was held that 
the docketing of the action, with directions to the clerk to issue proc- 
ess, is the commencement of the action, and saves it from the bar 
of the statute. So it was held in Hail vs. Spencer, 1 Angell, R. G., 
17, that the issuing of the writ saved the action from the bar of the 
statute. : 

There are other courts that hold, with the New York courts, that 
the writ must be issued, placed in the hands of and returned by 
the sheriff, to show an action was commenced when the writ was is- 
sued ; but quite as many and as respectable courts hold that the 
suit is commenced when the summons is issued, and we think they 
are supported by better reason, and believing so, we can not over- 
rule the former decisions of this court. We therefore must hold that 
this action was brought in time to prevent the bar specified in the 
policy, and the circuit court erred in the instruction given to the 
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jury, and the Appellate Court in affirming the judgment of that 
court. 

The judgment of the Appellate Court is reversed and the cause 
remanded. 

Judgment reversed. 


Muteey, J., dissenting. 

Ido not believe a party, by merely taking a summons out of the 
clerk’s office, without delivering it to some one authorized by law 
to serve it, and keeping it under his own control for a while, and 
then returning it into the clerk’s office, as was done in this case, 
can thereby arrest the running of the Statute of Limitations, and 
for this reason I respectfully dissent from the opinion of the ma- 
jority of the court in this case. It is true this court has frequently 
said that the issuing or suing out of a summons is the commence- 
ment of a suit, but I hold the mere writing, signing and sealing of 
the writ, and placing it in the hands of the plaintiff or his attor- 
ney, by the clerk, is not, within the meaning of our limitation laws, 
the issuing or suing out of a writ. In addition to this, it must, in 
my judgment, be placed in good faith into the hands of the prop- 
er officer for service. To hold otherwise, it seems to me, is to place 
it in the power of a party to arrest the running of the statute in- 
definitely, till the defendant’s witnesses die, or remove to parts un- 
known, and by this means the grossest injustice might be perpe- 
trated. The conclusion of the lower courts being in accord with 
my own views on the question, I think the judgment of the Appel- 
late Court should be affirmed. 





Rudd et al. vs. Bell et al. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


co nreeee S 


RUDD er at. 
US. 


BELL ev at.* 


B. and R. agreed with R. and H. to furnish material and do labor upon a 
building for $2,800, no time of payment being fixed. R. and H. made ad- 
vances from time to time as the work progressed, but before the building 
was completed it was entirely destroyed by fire, without fault of either 
party. R. and H. concluded to rebuild, but B. and R. declined to furnish 
material and to do work on the new building at their own expense under 
the former contract. In an action by R. and H. to recover the advances 
made on the contract, and damages for the breach thereof, the answer of B. 
and R. contained, among other things, a counter claim alleging that they 
had not been fully paid for the work done and material furnished under the 
contract, and seeking to recover the balance alleged to be due them. The 
case was tried in the court below on the issue tendered upon the counter 
claim, and, without objection by either party, upon the assumption that 
both parties were excused by the destruction of the building from further 
performance of their contract. The court below found that R. and H. had 
made advances in excess of the prorata compensation to which B. and R. 
were entitled, and rendered judgment in favor of R. and H. for such ex- 
cess. Upon an appeal by B. and R. the objection was raised, for the first 
time in this court, that it was neither alleged nor proved that a demand 
had been inade by R. and H. before suit brought. 

Held, that by the course taken by both parties, and especially in view of the 
fact that the objection is made for the first time in this court, the case is 
taken out of the rule that in an action for money had and received to the 
use of the plaintiff a demand must be alleged and proved. 


Although the moneys advanced were voluntarily paid, and were intended to 
apply on the contract, yet the continued existence of the building and the 
earning of the advances were conditions implied when the payments were 
made, and the parties having acted upon the assumption that the contract 
was at an end, and that theirrights were to be fixed as at the time the fire oc- 


curred, the excess of such advances over the amount earned may be recov- 
ered back. 


* Opinion filed October 10, 1882. Syllabus by State Reporter. 
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Gase Bouck, for Respondents. 
C. W. Ferxer, for Appellants. 


Coxg, Ch. J. 

This case seems to have been tried without strict regard to the 
issues formed by the pleadings. In May, 1874, the plaintiffs pro- 
posed to erect a three-story brick building on their own lot, the 
brick and stone work to be done by themselves. They made a con- 
tract with the defendants to furnish the material for the wood work 
and to do the carpenter work on this building for $2,800. No time 
was fixed when the plaintiffs should pay, but they made advances 
on the contract, from time to time, as the work progressed. In July 
following the building was totally destroyed by fire, without the fault 
of either party. At this time the plaintiffs had made advances to 
the amount of $1,874.78. The defendants had performed labor and 
furnished material, which was actually put into the building, of the 
value of $1,155.05. They had also done labor upon and furnished 
material which was not used in the building of the value of $464.11, 
which was destroyed by the fire. After the destruction of the 
building the plaintiffs concluded to rebuild, and requested the de- 
fendants to furnish the material and to do the carpenter work on 
the new building. The defendants denied that they were under any 
obligations to do this at their own expense. The complaint obvious- 
ly goes upon the theory that the defendants were bound to do the 
work and furnish the material on the new building without any other 
eompensation than that specified in the original contract. The 
plaintiffs sought to recover all advances made, as well as damages 
for the breach of the agreement. The answer of the defendants, in 
brief, is that they were to be paid under the contract for labor and 
material as the work progressed; that they were to be at no risk for 
loss or damage by fire; that the plaintiffs alone were to sustain any 
such loss; that they had not been fully paid for work which they 
did, and for materials which they furnished for the building; and 
seek to recover, by way of counter claim, the amount due them over 
and above advances. 

The case seems to have been tried without objection, both by the 
referee and court, on the assumption that the parties were excused, 
in consequence of the destruction of the building, from the further 
performance of the contract. A labored investigation was gone 
into, and testimony taken to ascertain the amount of advances made 
by plaintiffs to apply on the contract; the value of the labor done 
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and materials furnished which was actually put into the building; 
the value of the labor done upon and of the materials which were 
not used; and what it would cost the defendants to complete the 
building according to the contract. The court finally decided, on a 
review of the report of the referee, that the plaintiff must bear the 
loss of all labor and material actually put into the building: that the 
defendants must sustain the loss of the labor and material not used; 
and gave the defendants profits on their contract; but charged them 
with the excess of advances over and above what they were entitled 
to receive on this basis. 

Now the whole contention in this court is whether the plaintiffs, 
under the circumstances, can recover back the excess thus paid. It 
seems to us but equitable and just to allow them to doso. They 
have abandoned all claim for damages arising from the failure of the 
defendants to completely perform the contract. In other words, 
they abandon the claim counted on in their complaint. They make 
no question here as to the right of the defendants to recover for 
work done and materials furnished which were actually put into their 
building. Probably, under the rule laid down in Cook vs. McCabe, 
53 Wis., 250 [S. C., 10 N. W. Rep., 507], they could not successful- 
ly do so. Nor do they contest the right of the defendants to what- 
ever profits they might have made on their contract had they com- 
pleted it. They virtually take the same position as the defendants, 
that the contract was eventually given up after the fire. Now, can 
they not recover for over advances? The learned counsel for the de- 
fendants insists that they cannot recover this excess of advances over 
and above value of the labor done and materials furnished which 
went into the building, and the profits on the contract, because it 
was not alleged in the complaint nor proven at the trial that a de- 
mand was made before suit brought. Itseems to usit is a sufficient 
answer to this objection to say that it is taken for the first time in 
this court; therefore ought not to prevail We have made a sufti- 
cient reference to the complaint to show that the plaintiffs have en- 
tirely changed their ground. They finally treated the action as one 
brought to ascertain the value of the labor done and materials fur- 
nished up to the time of the fire; or, in other words, to determine 
the amount of the pro rala compensation which was due the defend- 
ants upon the contract. And the record shows that the only litiga- 
tion was upon the issue tendered upon the counter claim. In the 
counter claim the defendants alleged that they had done more work 
and furnished more material than they had been paid for, and that 
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the sum of $240.70 is still due them on the contract. They asked 
judgment for that amount. Had they established this claim by evi- 
denee, they would doubtless have recovered of the plaintiffs that sum. 
Now, when the proof shows that the defendants have been over- 
paid, why, on the other hand, should not the plaintiffs have judgment 
for the excess? Under the circumstances, we think they should, 
and that the doctrine of the cases relied upon by the learned counsel 
for the defendants, to the effect that in an action for money had and 
received to the use of the plaintiff a demand must be alleged and 
proven, does not apply. By the course taken by both sides on the 
trial, the case is taken out of that rule, more especially in view of the 
fact already mentioned, that the objection is made for the first time 
in this court. But the same counsel further insists that this excess 
cannot be recovered back because the money was voluntarily paid to 
apply on the contract. It is doubtless true that all the advances were 
intended to be so applied when made. But the building was destroyed 
by fire without the fault of either party before the defendants had 
earned all the advances. The continued existence of the building 
and the earning of these advances were, as it appears to us, condi- 
tions implied when the payments were made. In consequence of the 
destruction of the building, a full performance had become impossi- 
ble, or the parties saw fit to treat the contract as at an end. And in 
this litigation they have acted upon the assumption that they were 
not only excused from further performance, but that their rights un- 
der the contract were to be fixed and determined as at the time the 
fire occurred. 

The facts present a case quite analogous to the one suggested on 
the brief of plaintiffs’ counsel. He says: Suppose A. sells and 
agrees to deliver to B., at his warehouse, all the wheat in his barn. 
B., relying on a fulfillment of the contract, makes advances largely in 
excess of any wheat delivered. While the contract is in fiert the barn 
and contents are accidentally destroyed by fire, so that further per- 
formance becomes impossible. Is there any rule of law or prin- 
ciple of justice which will allow A., under these circumstances, to re- 
tain all the advances because they were voluntarily made? We know 
of no such rule or principle. In saying this it is not intended to im- 
pugn the soundness of the principle that money voluntarily paid, un- 
der certain circumstances, cannot be recovered back. But we donot 
think the principle applies here. The Circuit Court did not give the 
plaintiffs as large a judgment as they were entitled to upon its view 
of the case, because they were willing to abide by the amount 
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awarded them by the referee. We certainly can see no error in the 
record of which the defendants can complain, and the judgment of 
the Circuit Court is therefore affirmed. 


SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas of Schuylkill County. 


POTTSVILLE MUTUAL FIRE INS. CO. 
vs. 


FROMM.* 


Where the agent: of an insurance company examines and inspects a building 
upon which the owner desires to effect a policy of insurance, and afterwards 
fills up an application, which he reads to the owner, and which is signed by 
him, such agent is to be regarded with respect to such application as the 
agent of the owner, and not of the company, and hence the company will 
not be estopped from setting up the falsehood of statements in the applica- 
tion as to the condition and use of the premises, as a defense to an action on 
a policy of insurance issued by it in pursuance of such application. _Eil- 
enberger vs. Protective Mutual Fire Ins. Co., 8 Norris, 464, distinguished. 
an application for a policy of insurance on a certain building, the same was 
described as a dwelling-house occupied by the applicant. It wasas a mat- 
ter of fact an unfinished building which never was occupied by the appli- 
cant or anyoneelse. By the termsof the policy issued in pursuance of such 
application, the application was made part of said policy, and all state- 
ments contained therein were warranted to be true. A loss having occurred 
under the policy, and suit having been brought thereon, 

Held, that the plaintiff had been guilty of a breach of warranty which pre- 
cluded his right of recovery. 


Covenant by Samuel Fromm against the Pottsvillle Mutual Fire 
Insurance Company upon a policy of insurance issued by the com- 
pany defendant on certain premises belonging to the plaintiff. 

On the trial, before Watzer, J., the following facts appeared : The 
plaintiff, being the owner of a certain building in South Manheim 


* Decision filed May 22, 1882. From Pittsburgh Legal Journal.s 
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Township, made application to the company defendant, through its 
local agent, one Klock, for a policy of insurance on the same. On 
September 6, 1872, he signed a formal application for said policy, 
which had been prepared by Klock. Said application described 
the property as follows :— 

“'Two-story, log dwelling-house, chunked and smeared in cracks, 
plastered inside, 26 by 22, situate in South Manheim Township, 
Schuylkill County, Pennsylvania.” 

Among the questions and answers contained in said application 
were the following :— 

“Q. How many chimneys, stoves and fireplaces ? 

. One chimney, one fireplace. 

. How are stoves and pipes secured ? 

. Well. 

. Are ashes secured in safe places ? 

. Well. 

. Who owns the building ? 

. Applicant. 

. Who occupies the building, and for what purposes are they oc- 
cupied? How many tenants? 

A. Applicant.” 

Attached to and as a part of the application were, infer alia, the 
following stipulations :— 

“But if any untrue answer has been given to the foregoing inter- 
rogatories, whereby the said company has been deceived as to the 
character of the risk, or if any change be made as to tenants and oc- 
cupancy of these premises, without being notified to this company, 
and indorsed upon their policy, then said policy of insurance to be 
void and of nc effect.” 

“And the insured hereby covenants and engages that the repre- 
sentations given in the application for this insurance is ar ranty 
on the part of the assured, and contains a just, full and true exposi- 
tion of all the facts and circumstances in regard to conditions, situa- 
tions and value of the property insured.” 

On the same day and in pursuance of the above application, the 
policy of insurance in suit was issued to plaintiff. Said policy pro- 
vided that the application was a part of the same, and was a warranty 
on the part of the assured, also that the policy was made and ac- 
cepted in reference to the application and the conditions thereto an- 
nexed, which were to be used and resorted to in order to explain 
the rights and obligations of the parties. 
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Indorsed on the policy were, inéer alia, the following conditions :— 

“1. Applications for insurance shall specify the construction and 
material of the buildings to be insured, by whom occupied, whether 
as a private dwelling, or how otherwise ; the applicant shall also state 
the true cash value of the property to be insured ; also any other 
facts relating and material to the risk. And the said valuation, de- 
scription and survey shall be taken and deemed to be the act of the 
assured, and a warranty on his, her or their part ; and said warranty 
shall apply to all property insured, whether real or personal. A false 
description or omission to make known in said application any fact 
or feature relating to the risk, which, if known, would induce the 
company to reject said application, or would in their estimation in- 
crease the hazard of the same, or an over-valuation of the property 
or interest to be insured, shall render absolutely void any policy is- 
sued upon such description or valuation.” 

“2. Any building insured by this policy becoming vacant or ten- 
antless for a period of fifteen days, notice thereof must be immedi- 
ately given to the secretary, and his consent obtained thereto in writ- 
ing, otherwise the policy shall be void.” 

On October 27, 1875, the building was totally destroyed by fire. 
Plaintiff furnished due proofs of loss, but was refused payment by 
the company defendant of the amount of his policy on the ground 
that he had made untrue statements in his application. He thereupon 
instituted the present suit. 

The evidence showed clearly that the building on which the policy 
had been issued was not a dwelling-house ; that it was not provided 
with stoves and pipes; that it was not certain that there was any 
chimney, fireplace or provision for securing ashes, and that it was not 
at the time of the application nor at any time after that date occu- 
pied either by the plaintiff or by any other person. It appeared also 
that its upper story was not plastered, and that the partitions were 
not in except the studding, also that it was only employed during the 
whole period from September 6, 1872, to October 27, 1875, as an oc- 
casional storing place for hay, broom-corn or agricultural instru- 
ments. The evidence showed that Klock, the agent of the company 
defendant, went with the plaintiff upon the premises at the time of 
the application for the policy, and saw the condition in which the 
building then was. It appeared, however, that plaintiff assured him 
that the house would soon be completed, and would then be occupied 
by himself or his son. In consequence of these representations, 
Klock testified that he filled out the application in the manner above 
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set forth, and afterwards read the same in Pennsylvania Dutch to 
plaintiff, who thereupon appended his signature thereto. 
Defendant requested the court to charge, inier alia, that, under all 
the evidence in the case, plaintiff could not recover. Refused. 
Verdict and judgment for plaintiff. Defendant thereupon took 
this writ, assigning for error, inter alia, the refusal of the above 
point. 


A. W. Scuaucr, Esq., for Plaintiff in Error. 
Messrs. J. W. Ryan, and J. W. Roseserry, Contra. 


GREEN, J. 

One of the conditions of the policy in suit is in the following 
words :— 

“ Applications for insurance shall specify the construction and ma- 
terial of the buildings to be insured, by whom occupied, whether as 
a private dwelling, or how otherwise; the applicant shall also state the 
true cash value of the property to be insured; also any other facts 
relating and material to the risk. And the said valuation, descrip- 
tion and survey shall be taken, and deemed to be the 
act of the assured, and a warranty on his, her or their 
part; and said warranty shall apply to all property insured, whether 
real or personal. A false description or omission to make known 
in said application any fact or feature relating to the risk, which, if 
known, would induce the company to reject said application, or 
would in their estimation increase the hazard of the same, or an 
over-valuation of the property or interest to be insured, shall render 
absolutely void any policy issued upon such description or valua- 
tion.” 

Another condition is as follows :— 

“Any building insured by this policy becoming vacant or tenantless 
for a period of fifteen days, notice thereof must be immediately 
given tothe secretary, and his consent obtained thereto in writing, 
otherwise the policy shall be void.” 

The application contained the following questions and answers :— 

Q. How many chimneys, stoves and fireplaces ? 

A. One chimney, one fireplace. 

Q. How are the stoves and pipes secured ? 

A. Well. 

Q. Are ashes secured in safe places ?j 
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A. Well. 

Q. Who owns the building? 

A. Applicant. 

Q. Who occupies the building, and for what purposes are they oc- 
cupied? How many tenants? 

A. Applicant. 

Attached to and as a part of the application are the following 
stipulations, inter alia :— 

“ But if any untrue answer has been given to the foregoing in- 
terrogatories, whereby the said company has been deceived as to the 
character of the risk, or if any change be made as to the tenants 
and occupancy of these premises, without being notified to this 
company and indorsed upon their policy, then said policy of insur- 
ance to be void and of no effect.” 

“ And the insured hereby covenants and engages that the repre- 
sentations given in the application for this insurance is a warranty 
on the part of the assured, and contains a just, full and true ex- 
position of all the facts and circumstances in regard to condition, 
situation and value of the property insured.” 

The policy also provides that the application was a part of the 
policy, and was a warranty on the part of the assured, and that the 
policy was made and accepted in reference to the application and 
conditions thereto annexed, which were to be used and resorted 
to in order to explain the rights and obligations of the parties. 
The property insured was described in the application as a “ two- 
story, log dwelling-house, chunked and smeared in cracks, plastered 
inside, 26 by 22, situate in South Manheim township, Schuylkill 
County, Pennsylvania.” 

The substance of the representations contained in the applica- 
tion, and in the answers to the questions, is that the building in- 
sured was a log dwelling-house, two stories high, provided with a 
chimney and a fireplace, with stoves and pipes well secured, ashes 
secured in safe places and actually occupied by the insured. In real 
fact, the building was not a dwelling-house, never having been fin- 
ished for use, it was not provided with stoves and pipes, it is not 
certain there was any chimney or fireplace, or any provision for se- 
curing ashes, it was not occupied by the insured, and it was never 
occupied by any person from the time of the application to the 
time of the fire. On the contrary, the uncontradicted testimony, 
mainly that of the plaintiff and his son, shows that it was empty and 
altogether unoccupied at the time of the application, that the upper 
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story was not plastered, that partitions were not in, except the 
studding, that no person lived in it up to the time of its destruction, 
that during the whole of that time, from September 6, 1872, to Oc- 
tober 27, 1875, it was either absolutely vacant, or occasionally used 
to store hay or broom-corn, or implements of agriculture temporari- 
ly. In no sense whatever was it used as a dwelling-house for a sin- 
gle moment during the whole time of insurance. It is quite un- 
necessary to cite authorities to show that in such a state of facts, 
prima facie, the policy was void. This was so by the express terms 
of the instrument. On behalf of the plaintiff it was sought to 
avoid the consequences of the several manifest breaches of warranty 
appearing in the case by the theory that Klock, the agent of the 
company, who took the application, and procured and delivered the 
policy, was on the premises in person, saw the building just as it 
was, knew that it ;jwas unoccupied, and, nevertheless, filled up the 
answers to the questions just as they are found in the application. 
It is argued that his knowledge was the knowledge of the company, 
and that the company, and not the insured, is bound by his acts in 
writing out the answers, whether they were written fraudulently or 
by mistake. As matter of fact, it is true, the answers were written 
on the application by Klock, either from verbal answers made by 
Fromm or from his personal observation. It is also true that Klock 
was on the premises, saw the building as it was, and did make 
personal observation of its condition and surroundings. But it 
is equally true that Fromm signed his name to the application 
after it was filled out with the answers, and did thereby adopt 
them as his own. Klock testifies that at the time he and Fromm 
were on the premises, Fromm told him that he intended to finish 
the house shortly, and that he or one of his family would move 
in. Thus, he said: “I understood Mr. Fromm to say at the 
time that he would repair the house within a very short 
time, and either himself or some one of his children would move in 
and live there, within a short time. And, again, in reply to a ques- 
tion he said :— 

“Q. He did not tell when he would fix it up? 

A. Ina short time; I supposed from what he said he would begin 
to fix up within a week or ten days.”’ 

Again, he says: “It was in good order, only it wanted finishing, 
and, as I said before, my impression was that Mr. Fromm would 
finish the house and occupy it himself, or some one of his children; 
and, under that impression, I effected that insurance.” Also, “ it 
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runs in my mind now that either a son or a daughter were to 
move into the house, and the reason they said they did not move 
was that they had not the furniture; they were expecting to get fur- 
niture and then they would move into this house.” He also testified 
that if it had not been for these promises and assurances, he would 
not have taken the risk, and that these were what induced him to 
take the application and send it to the company. 

Klock was Fromm’s witness, and was not contradicted as to this 
testimony. Fromm himself testified as follows :— 

Q. What else did you say to Klock about occupying the house ? 

A. Then I said the intention is to finish it sometime, and probably 
T, or one of my sons, will move into it. 

Q. It was first intended that your son should move into it, and 
then that your son declined going in ; and then that you said that 
you were going to go in it? 

A. No; only the calculation was that I or one of my boys would 
move in when we could. 

Q. You were living at the other house ; where was your son living 
at that time ? 

A. Lived with me in the house. 

Q. How soon was he to move in, or how soon did you expect to fix 
it up? 

A. I had no time fixed for that ; I just thought as quick as I could 
do it after I had not so many debts to pay any more I would fix it up. 
Q. You would fix it up as quick as you could and then move in? 

A. And I or one of the boys would move in. 

Q. At that time the house was not used for anything, was it ? 

A. No. 

Fromm was a Pennsylvania German, and could not speak or write 
English, and Klock testified that he read over the questions to him 
and explained whatever was necessary, speaking in Pennsylvania 
Dutch, and that Fromm understood it. This was not denied by 
Fromm, nor does he say that he did not understand what was in the 
application when he signed it. He does not say that he was induced 
to sign it just as it was, by any representations or promises made by 
Klock, or that any kind of fraud or imposition was practiced upon 
him to obtain his signature. Had he been ignorant of the contents 
of the application, which he does not allege, we see no reason why, 
in these circumstances, he should not be subject to the ordinary 
rule, that “if one who is about to execute an instrument, can read 
it, and neglects to do so ; or being blind or illiterate, chooses to act 
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without requiring the contents to be made known to him, he will be 
bound by it, though it turns out to be contrary to his mind.” Green- 
field’s Estate, 2 Harris, on p. 504. The case of Kilenberger vs. Pro- 
tective Mutual Fire Insurance Co., 8 Norris, 464, is cited and much 
relied upon on behalf of the plaintiff, and the rule there laid down 
is invoked as controlling the present case. But there the circum- 
stances were entirely different. The insured made true answers to 
the questions, but the agent wrote them out differently and falsely, 
In addition to this, the agent in answering the questions addressed 
to himself, made false answers. Mr. Justice Trunxey, in delivering 
the opinion of the court, on p. 469, said : “Upon the verity of the 
plaintiff's testimony, he had no knowledge of the fraud or mistake of 
the defendant's agent previous to the fire. The agent falsely induced 
him to sign a statement, which he had not made, and did not intend 
to make.” Then after stating the false answers of the agent him- 
self, he adds: “By what rule shall that contract be void, as respects 
an innocent party, who first discovered the fraud after his loss? 
The assurer believed both statements ; the assured knew nothing of 
the contents of either. Which party shall suffer? By elementary 
principles, the one who employed and gave character to the agent 
and issued the policy upon his act, and not he who innocently paid 
his money.” On p. 468, he further says: “The authorities go far, 
very likely not too far, in holding the assured responsible for his 
warranty, and in excluding oral evidence to contradict or vary it ; 
but they do not establish that where an agent of the assurer has 
cheated the assured into signing the warranty and paying the pre- 
mium, and the policy was issued upon the false statements of the 
agent himself, the assured shall not prove the fact and hold the 
principal to the eontract as if he had committed the wrong.” 

These citations disclose the facts and considerations upon which 
the decision of that case was based, and it is only necessary to add 
that they have no application to the present case. The case of Cum- 
berland Valley Insurance Co. vs. Douglas, 8 P. F. Smith, 419, is also 
cited as authority that a description of a house as a dwelling-house, 
or as an occupied dwelling-house, does not imply a stipulation that 
it shall not become vacant. But in that case there was no warranty 
that the dwelling-house was occupied, as there is here, and in this 
case there is in addition an express agreement in the third condition 
of the policy, that if the building insured became vacant or tenant- 
less for a period of fifteen days, notice must be immediately sent to 
the secretary and his consent obtained in writing, otherwise the pol- 
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icy shall be void. Itis an undisputed fact that this building was 
vacant for nearly three years, and no notice was given to the com- 
pany. We cannot escape holding the policy void for this reason, un- 
less we arbitrarily disregard the positive provision of the contract. 
It is no reply to say that the building was vacant at the time of the 
application, and the agent of the company knew it, because the con- 
dition of the policy was a continuing engagement, enduring through 
' the life of the policy. It was at all times obligatory upon the as- 
sured, and as he had the policy in his own possession, he is not at 
liberty to plead ignorance of its contents. In the case of Pottsville 
Mutual Fire Ins. Co. vs. Horan, 12 Pittsburgh Legal Journal, 24, we 
said : “The insured was a member of the company, had the policy 
in his possession, and, it must be presumed, he knew it was neces- 
sary not only to notify the company that he had erected the new 
building, but also to obtain the written consent to a continuance of 
the policy. Having failed to do this, the policy by the very terms of 
the condition became void.” Upon the testimony of the plaintiff 
and his witnesses it is clear to our minds that the policy in suit was 
fatally vitiated by the breaches of warranty and condition to which 
we have referred. The defendant’s tenth point, that under all the 
evidence, the verdict must be for the defendant, should have been af- 
firmed. 
Judgment reversed. 





Report of Decisions. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Green Lake County. 


LUTHE 
vs, 


FARMERS’ MUT. FIRE INS. CO., or Rivon.* 


In an action tried by the court without a jury, the absence of all findings of 
fact upon the issues made by the answer is ground for the reversal of the 
judgment, unless all the evidence is preserved ina bill of exceptions and 
brought to this court as a part of the record. 

Under section 10, ¢. 108, Laws 1872, and section 1931, Rev. St., prohibiting 
town insurance companies from insuring schoolhouses, without a majority 
vote of the members, a policy of insurance upon a schoolhouse issued with- 
out such vote is ultra vires and void; and a policy so issued upon a dwell- 
ing-house becomes void, if, afterwards, the dwelling-house is converted into 
a schoolhouse. The doctrine of consent of waiver does not apply to such a 
case. 

The term ‘‘schoolhouse,’’ in the statute above cited, was used in its generally 
accepted meaning as a ‘‘ house or building in which a school is kept,” and 
is not restricted in its application to a district schoolhouse. 

The evidence in this case (for which see the opinion), shows that the building 
upon which the policy of insurance in suit was issued, was, at the time of 
the loss, a schoolhouse within the prohibition of the statute. 


” 


Comstock & Niskern and Jackson & Tuompson, for Respondent. 
E. L. Runats, for Appellant. 


Orton, J. 
There is such an entire absence of all findings by the Circuit Court 
on the issues made by the answer that the judgment would be re- 
versed for that reason, if all the evidence had not been preserved in 
a bill of exceptions and brought to this court as a part of the record. 


* Opinion filed October 10,:1882. Syllabus byjStatesReporter. 
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Dogge vs. N. W. N. Ins. Co., 49 Wis., 501; [S.C., 5 N. W. Rep., 
889 ;] Miss. River Lumber Co. vs. Plumer, id., 668; [S. C. 6 N. 
W. Rep., 668]. The policy was written on the building as a dwell- 
ing, and the owner in effect charges that such building was after- 
wards converted into a schoolhouse, and at the time of its loss by 
fire it had been and was a schoolhouse, and was used and occupied 
as such. The prohibition of town insurance companies by section 
10, c. 103, Laws 1872, and section 1931, Rev. St., from insuring 
buildings of this character without a majority vote of its members, 
is clear and explicit. It is not contended that if the policy had been 
written upon a schoolhouse it would have been valid, nor, as we un- 
derstand the brief of the respondent’s counsel, that if the dwelling 
insured had been converted into a schoolhouse proper that the pol- 
icy would not thereby have become void. A _ policy of this company 
without such vote cannot lie and subsist on a schoolhouse. That a 
policy of insurance on a dwelling, which was afterwards, during the 
life of the policy, converted into a schoolhouse, would thereby be- 
come void, is clearly within the reason of the legislative prohibition. 
Such a prohibited policy is ultra vires, and becomes so whenever the 
building falls clearly within the prohibited class of buildings which 
are not allowed by law to be insured by such a company, whether at 
the date of the policy or afterwards. The doctrine of consent and 
waiver is not applicable to such a case, because the law makes the 
restriction of power, and not a mere regulation of the company. 
Janesville Bridge Co. vs. Stoughton, 1 Pin., 667; Madison, ete., 
Plank-road Co. vs. Watertown, etc., 7 Wis., 59 ; Rock River Bank vs. 
Sherwood, 10 Wis., 230 ; Clark vs. Farrington, 11 Wis., 306; N. W. 
Union Packet Co. vs. Shaw, 37 Wis., 655. The most important 
question in this case, and the only one which we deem it necessary to 
consider, is whether in fact this building had been converted into a 
schoolhouse and was such at the time of the loss. 

A schoolhouse, according to Webster, is “a house appropriated 
to the use of schools, or for instruction ;” and according to Worces- 
ter, “a house or building in which a school is kept.” The statute 
unquestionably used the term “schoolhouse” in its generally ac- 
cepted meaning, according to these standards, and did not use it in 
the restricted sense of a district schoolhouse ; for the reason of the 
law, if there was any, and we must presume there was, would be so 
applicable to any other schoolhouse. That reason evidently was that 
this class of buildings might be more hazardous, or more likely to 
be burned through negligence, than a dwelling. In respect to that 
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reason, the testimony of the plaintiff was especially significant : 
“The teacher was in and built a fire for the school, and kept the 
children in, and before the school commenced it burned up.” The 
testimony of the plaintiff was to the effect that the building had not 
been occupied as a dwelling for about a year before the fire, and that 
the construction of one or more rooms in it had been changed to be 
suitable for a school, and the school-room so prepared was fitted up 
with a stove and benches, and a table or desk for each scholar, and 
a table or desk for the teacher, and that the plaintiff employed a 
teacher to teach bis own children therein, and the children of his 
neighbors, for a term of three months, and that the school had from 
10 to 12 scholars, and that others who sent children to the schoo| 
paid as tuiton, or towards the teacher's board, 50 cents a week for 
each scholar, and that the school had been kept two or three weeks 
before the fire. The instruction was in the German language. One 
John Noper sent from two to four scholars to the school, and paid 
eight dollars for their tuition, according to his testimony, and his 
daughter Julia, one of the scholars, testified in relation to the school 
and its condition to the same effect as the plaintiff. The sole use of 
the building at the time of the fire was for this school, although the 
plaintiff testified that he intended the building to be used the next 
Spring as a dwelling for his son and family. Without argument on 
the question, it seems clear to us that this building was a school- 
house at the time it was burned, and comes clearly within the above 
definitions, as “a house for instruction,” or as “a house or building 
in which a school is kept,” and that it was within the prohibition of 
the statute. The policy of insurance was therefore void and of no 
effect at the time of the loss by fire, and the Circuit Court should 
have so found. ; 

The judgment of the Circuit Court is reversed, and the cause re- 
manded, with the direction that the complaint be dismissed. 





1883. ] Smith vs. St. Paul F. & M. Ins. Co. 


SUPREME COURT OF DAKOTA. 


Appeal from District Court of Cass County. 


SMITH 
US. 


ST. PAUL FIRE & MARINE INS. CO.* 


The policy stipulated that the company should not be liable in case of default 
in the payment of any note or installment of any note in full, given in pay- 
ment or part payment of premium, and that the company should not be 
liable during the continuance of such default. The note given for the pre- 
mium stipulated to the same effect, and that the avoiding of the policy 
should not prevent the collection of the note. 


Held, that such forfeiture may be waived by acts expressive of such intention, 
and if the insured makes a claim and the company in any negotiations or 
transactions with the insured, after knowledge of the forfeiture, does acts 
based on the policy, and the insured by virtue thereof does some acts or is 
put to trouble or expense as by furnishing proofs, the forfeiture is waived. 


Held, that the acceptance of the cash premium by a general agent after knowl- 
edge of the default and notice of the loss, is a waiver of the default and ren- 
ders the company liabJe on the policy. 

Judgment affirmed. 


Wuson & Batt, for Appellant. 
H. F. Mrtter, for Respondent. 


Hopson, J. 
On the 9th day of September, 1880, the defendant issued to said 
plaintiff its policy of insurance, covering, among other things, two 
horses. Said policy was issued in consideration of the payment, at 
maturity, of a certain promissory note of $10.66, due November 1, 
1880, and certain other installment notes to become due at future 
periods, all executed at the same time with the policy, and was the 


. * Opinion filed July 20, 1882. 
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only consideration therefor. One of the conditions of insurance con- 
tained in the policy was that said company should not be liable un- 
der the policy for any loss or damage if any default should be made 
in the payment of any note or installment of any note in full, given 
in payment or part payment of premium under said policy, and that 
the company in no event should be liable for any loss or damage 
happening during the continuance of such default. The note first 
above referred to contained the following provision : “ This note be- 
ing given as consideration for insurance under the above-named pol- 
icy, I consent that in case of default in the payment of the same in 
full, when due, the policy shall be null and void, and so remain un- 
til the note is paid ; and if said policy becomes void by reason of 
non-payment of this note, it shall in no way affect the collection of 
this note in full.” The policy of insurance contained the further pro- 
vision, viz.: “ And it is further provided that on the payment by the 
assured or his assigns of all such notes, or installments of any such 
notes, in full, the liability of the company under the policy shall 
again attach and the policy thereafter be in force.” 

The said first note was duly presented for payment, but was not 
paid at maturity. On the 8th day of November, 1880, a tire occurred, 
and the said horses were destroyed. On the 12th day of Novem- 
ber, 1880, the plaintiff forwarded to the general agent at Fargo, Da- 
kota Territory, the amount due on said note, and in the same letter 
stated to the agent that his stable and the two horses were burned 
on the 8th inst., and requested him to come and see to it at once, 
adding, that if they could make a settlement he would like to insure 
more. The agent retained the money and indorsed upon the note, 
“ Paid in full, November 12, 1880, and returned the note, so indorsed, 
to the plaintiff, and, so far as appears, made no other reply to the 
letter. Subsequently the plaintiff forwarded proofs of loss to the 
defendant, as requested by the terms of the policy, but it does not 
appear that any response was made by the defendant until this ac- 
tion was brought, either to the notice of loss or the proofs forwarded, 
when, in its answer to the complaint, it denied its liability under the 
policy, and alleged as a defense the default of the plaintiff in the 
payment of his said first note at maturity. The main question 
presented in this record is whether the defendant was in a position 
to maintain such a defense to this action. 

It has been well settled by the adjudged cases, that, where there 
has been a breach of the conditions contained in an insurance policy, 
the insurance company may or may not take advantage of such 
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breach and claim a forfeiture. It may, consulting its own interests, 
choose to waive the forfeiture, and this it may do by express lan- 
guage to that effect, or by acts from which an intention to waive may 
be inferred, or from which a waiver follows as a legal result. It is 
quite true that it is not obliged to do or say anything to make the 
forfeiture effectual until a claim is made under the policy ; but if, in 
any negotiations or transactions with the assured after knowledge of 
the forfeiture, it does acts based upon the policy, and the assured, 
by virtue thereof, does some act, or incurs some trouble or expense, 
the forfeiture, as a matter of law, is waived. Titus vs. Glens Falls 
Ins. Co., 81 N. Y., 410-419 ; Penn Ins. Co. vs. Kittle, 39 Mich., 51. 

This letter of the plaintiff made it obligatory upon the agent to 
make some reply. This was the time for him to speak ; the letter 
required it. But he took the money in full for the note, making no 
response, and the plaintiff, as it may be presumed, acting upon his 
own construction of what had been done, made out and forwarded 
his proofs.to the company. It seems to us that the company, if it 
intended to take advantage of the forfeiture, should have said so in 
so many words. An insurance company cannot sleep upon its inten- 
tion to avoid the policy to the prejudice of the insured. The for- 
feiture may be waived by the laches of the insurance company mis- 
leading persons interested in the policy to their prejudice. Ryan, 
J., in Appleton Ins. Co. vs. British Am. Assurance Co., 46 Wis., 33. 
[S. C., 1 N. W. Rep., 9.] 

In the case of Joliff vs. Madison Ins. Co., 39 Wis., 111, it is held 
that the acceptance of the cash premium by the defendant in that 
case, after default and notice of the loss, operated as a waiver of the 
suspension clause, and rendered the defendant continuously liable 
on the policy, the same as though the note for cash premium had 
been paid when due ; that this would be the legal effect, unless by: 
the agreement in case of default the whole cash premium should be 
considered earned, in that case the insurer, having earned the pre- 
mium, would be entitled to receive it in any event. 

The counsel for the appellant in this case insists that the recital in 
the note, “if said policy becomes null and void (suspended) by rea- 
son of non-payment of this note it shall in no way affect the collec- 
tion of the note in full,” is equivalent to saying that the premium 
shall be considered earned. This construction might be given to it 
but for the further provision in the policy that on the payment of the 
note in full the liability of the company under the policy shall again 
attach. If the premium has been earned, on the default there would 
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be nothing left to pay the premium after the liability again attached. 
Such cannot be the legal effect of the clause cited. The whole cash 
premium had not been earned when the defendant’s liability in the 
policy was suspended, but only a pro rata portion of it ; neither did 
the premium run during the suspension. On the failure of the plaint- 
iff to pay the note when due, the liability of defendant on the policy 
ceased ; and, without restoring such liability, it was entitled to re- 
ceive on such note what the policy had earned while in force, and it 
could have refused to receive any sum in excess of what the policy 
had so earned ; but the defendant by its agent received the whole 
cash premium for which the note was given. By so doing it received 
compensation for the risk covering the time when the loss occurred, 
and it cannot now be heard to allege that at the time of the loss it 
had no risk on the property insured. The acceptance of the full pre- 
mium after notice of loss is entirely inconsistent with the claim that 
the risk was suspended when the loss occurred. This disposes of 
the case, and renders it unnecessary to consider any other questions 
raised in the argument of counsel. 
The judgment of the District Court is affirmed. 
(All the judges concurring.) 





1883. ] Attorney-General vs. Continental Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


ATTORNEY GENERAL Respondent, 
US. 


CONTINENTAL LIFE INS. CO., Appellant.* 


The lower court at Special Term, had granted an order of reference to take 
proofs and recommend whether any and if so what allowance should be 
made to certain intervening attorneys who claimed the right to be reim- 
bursed out of the general fund of an insolvent life company. 


Held, that the order was simply provisional and purely a matter of discretion. 


Afterwards a motion to re-settle or modify the terms of the reference was re- 
fused, and on appeal both decisions were reversed by the General Term. 


Held, that the General Term had power to so reverse at its discretion and its 
reasons were not proper subjects of inquiry. 


Ws. Barns, for Appellant. 
L. W. Russer1, Attorney-General, for Respondent. 


Fincu, J. 

In this action, brought to dissolve the defendant company as an in- 
solvent corporation, and to make just distribution of its assets among 
creditors and policy-holders, certain of the latter were allowed to in- 
tervene, who were represented by nine different attorneys through 
the succeeding litigation. These were busy themselves and kept the 
courts busy ; their position changing during the exigencies of the 
struggle ; sometimes fighting each other ; now assailing the receiver, 
and then defending him ; until the controversy became gravely in- 
volved, and the fund seriously imperiled by the alleged effort to de- 
fend and increase it. As the final distribution approached, the coun- 
sel employed naturally and rightfully began to look forward to their 


* Decision rendered Octover 10, 1882. 
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compensation ; but instead of presenting bills to the clients who 
had employed them, they sought to impose their charges upon the 
common fund, claiming that theirjservices had benefited it, and there- 
by they had acquired an equitable right to be paid out of it. In the 
pursuit of this relief a motion was made by one of them, upon an 
affidavit that he had represented about eight hundred policy-holders 
through all the emergencies of the litigation, and, upon an exhibit 
taken from his Register showing the character of his services from 
June 1877 to December 1881, and which were continuous and almost 
daily during such period, asked for an allowance of $10,000 out of 
the fund. Neither the affidavit nor the exhibit show what the re- 
sult of these services was, as it respected either the increase or 
depletion of the fund, and no special ground was stated why the debt 
of the employing clients should be shifted to the assets of the com- 
pany which survived the wreck. At about the same time another of 
the counsel for the intervening policy-holders gave his notice of 
motion for an order requiring the receiver to pay him and all the 
other intervening attorneys a just compensation, and for a reference 
to ascertain what should be the amount. This motion was founded 
upon a brief affidavit that the affiant had appeared for about five 
hundred policy-holders and had been “ connected with the litigation” 
since 1876. This petitioner did not show what his services were, or 
why, instead of a moderate assessment upon each of his five hundred 
clients he should be enabled to assess the general fund. 

These motions came on to be heard at Special Term. The court 
ordered a reference to take proof, and recommend whether any 
allowance should be made and if so to what amount, the report to be 
made to the court with all convenient speed, and the referee to sit in 
the City of New York. This order was certainly not final, but wholly 
preliminary and provisional. It was purely a matter of discretion. 
The court could have taken the proofs itself, or refused to take them 
at all, and might have disposed of the motion solely upon the papers 
on which it was founded. The order of reference decided nothing and 
was wholly within the discretion of the court to grant or refuse. 
After the order of reference was made, some of the parties moved 
to re-settle it and modify its terms so as to show a granting or denial 
of the applications of the moving parties and thus dispose of the 
motion so as to bring up a question of law. This motion was denied. 
Of course the court knew what it had decided and must be permitted 
to dictate the form of its own order. From each of these orders an 
appeal was taken to the General Term. After argument there the 
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order of reference was reversed and the motion for it denied, and the 
order refusing a re-settlement was also reversed. From each of 
these orders of reversal an appeal is brought to this court. 

We must dismiss both appeals. Neither involves any question of 
law, and both were wholly discretionary. It is said here, that the 
General Term denied the power of that court to make the allowances. 
The orders do not show it. We cannot go to the opinion to ascer- 
tain. We must assume that the reversal was on the merits. (Noyes 
vs. Children’s Aid Society 70 N. Y., 481.) The whole question of 
whether or not there should be a reference was purely matter of dis- 
cretion and really decided nothing upon the main question involved. 
Upon that question the Special Term even has not acted. It has not 
said whether allowances should be granted or not, nor whether it 
had power so to do. It simply took a preliminary step to get at the 
facts, and the General Term reversed that action as, in the exercise 
of their discretion, they had the right to do. If they discussed the 
question of power and gave some serious reasons for denying its 
existence that does not leave us at liberty to go beyond their order. 

The appeals should be dismissed. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


FARMERS’ MUT. INS. CO. 
Us. 


ENSMINGER. 


A denial of liability and refusal to pay the loss by an authorized agent of the 
company, is a waiver of preliminary proofs and of the limitation clause. 


Covenant by James A. Ensminger against the Farmers’ Mutual 
Fire Insurance Company of Middle Pennsylvania, on a policy of in- 
surance on a dwelling-house belonging to the plaintiff. 

Suit was begun on April 22, 1879. 

On the trial before Barnett, P. J., the plaintiff offered in evidence 
the policy issued by the company defendant, dated September 12, 
1878, for the term of three years, in the amount of $500. It con- 
tained, inter alia, the following conditions :— 

“ The amount of loss or damage to be estimated according to the 
actual cash value of the property at the time of loss, and to be paid 
ninety days after due notice and proofs of the same shall have been 
made by the assured and received at this office.” 

The plaintiff proved the total loss of the insured property by fire, 
on the night of January 20, 1879, and that notice thereof was given 
to the defendant on January 24, 1879. 

He then offered to prove that the secretary of the company defend- 
ant, in pursuance of said notice, made an appointment to meet the 
plaintiff ; that at this meeting the secretary denied all liability on the 
part of the company, and distinctly said that it would pay nothing 
to the plaintiff by reason of the loss sustained by his building being 
burned, either at ninety days or at any other time. This for the pur- 
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pose of showing that there was a distinct waiver of any and all re- 
strictions of time as to when an action should be brought. 

The defendant objected, because it was not proposed to show 
authority in the secretary to waive stipulations in the policy. Ob- 
jection overruled. Evidence admitted. Exception. 

The plaintiff further showed that he gave the company formal 
proofs of loss on February 14, 1879. 

The defendant denied the testimony of the plaintiff tending to 
prove the waiver. 

Verdict for the plaintiff for $597, and judgment thereon, where- 
upon the defendant took this writ, assigning for error, inter alia, the 
admission of the plaintiff's offer of evidence. 

The cause was submitted to the court on paper books, without oral 
argument. 


Per Curiam. 

If the authorized agent of the company declared that they would 
not pay the loss, it was a waiver not only of the preliminary proofs, 
but of the condition that the suit should not be commenced until the 
expiration of ninety days. It was a complete denial of all liability. 
Why then should the assured wait? If a purchaser of goods prom- 
ises to give a note at ninety days, and then refuses to give the note, 
the seller need not await the expiration of the ninety days. We find 
nothing in the assignments of error, upon which the judgment can 
be reversed. 

Judgment affirmed. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MISSOURI. 


A. L. STOUT er at. 
vs. 


YAEGER MILLING CO. er au.* 


The directors of an insolvent corporation may not appropriate its funds to the 
payment of indebtedness due to themselves im preference to other creditors 
But insurance policies taken out by or assigned or pledged to them by 
agreement as special security for advances, do not come under this rule. 
Such pledges will be sustained against the claims of unprotected creditors. 


Treat, J. 

The assets of an insolvent corporation are a trust fund for the 
benefit of all the creditors to the extent at least that the directors, 
while it is under their management, cannot appropriate the assets 
thereof to the payment of demands due to themselves individually, 
to the exclusion of other creditors and by way of preference to 
themselves. * * 

They are no part of the security for general creditors, except so 
far as assets therefrom may become assets of the company or 
pledgor, after the contingency happens, viz.: loss by fire. If policies 
are taken out by creditors for their own benefit, or if, to secure pres- 
ent and prospective creditors, the debtor agrees to take out such 
policies and does so, for the benefit of prescribed creditors, no fraud 
is practiced on other creditors. It is a matter of daily occurrence 
that creditors request their debtors to insure their property and as- 
sign or pledge the same as security. In the absence of such an ar- 
rangement the creditor may well be supposed to rely upon his 


®SDecision rendered October 30, 1882. 
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debtor’s ability to meet his liabilities irrespective of the contingency 
by fire. The debtor was not bound to insure, and if he did not, the 
creditor had no recourse except upon his remaining assets. If he 
did insure, and the proceeds thereof became a part of this general 
estate, they became subject to the demands of his creditors equally 
with other assets. But if the insurance was made, not for the gen- 
eral benefit, but solely and primarily for the security of a specified 
class of creditors by agreement with them, why should not the trans- 
action be upheld? and by what legal or equitable right could the 
unsecured creditors claim that they should share in such securities ? 
The question, however, in their case, is as to the pledge of the pol- 
icies and their renewal for the purposes alleged. There was no 
formal assignment and no consent of the insurance companies to 
such assignments. The original policies were placed in the hands 
of Nulsen for the benefit of specified creditors, and as changes oc- 
curred the renewals were placed in the hands of Capen and McLean, 
that they might cause those securities to be kept alive for the pur- 
poses of the original pledge. When the fire occurred and the 
amount of losses was collected, the sums so collected would necessa- 
rily have to be paid over’to the pledgees to the amount of their de- 
mands secured. The fact that the creditors were directors and 
the company pledgor, and the directors were the trustees for the 
benefit of said creditors, cannot affect the good faith of the trans- 
action, if the agreement to pledge existed at the time of the ad- 
vances and the creditors were within the terms of the pledge. 
Other or general creditors who had not taken such securities have no 
ground of complaint. There was no preference within the admitted 
rule, but merely an enforcement of securities. Hence, the allot- 
ment of the policies of insurance as pledged does not fall within 
the inhibited act. * * 





UNITED STATES CIRCUIT COURT. 


DISTRICT OF MISSOURI. 


WACKERLE 
US. 


MUTUAL LIFE INS. CO.* 


Where the evidence regarding the alleged death of the insured is various 
and conflicting, the verdict will not be interfered with because a part of 
the alleged proof was overthrown. 


Treat, J. 

A full examination has been made of the evidence, which was pe- 
culiarly for a jury. It was on both sides full of doubts, inconsist- 
encies and contradictions. Turn as we may in the analysis of the 
evidence, strange and irreconcilable aspects are presented. The 
first point to be established by plaintiff was the death of her hus- 
band. That rested on tho testimony of several witnesses concern- 
ing the railroad accident and the identity of the person killed there- 
by. The evidence of the plaintiff and others as to the skeleton 
exhumed some four or five years after such killing establishes to 
the satisfaction of the court that the exhumed skeleton was not that 
of the man killed on December 25, 1872, supposed to be William 
Wackerle. The court directed the attention of the jury especially 
to that fact, not that it was conclusive, but because it tended to 
show what weight should be given to other testimony. It may be 
that the exhumed skeleton was not that of Wm. Wackerle, and 
hence the accuracy of the plaintiffs testimony became questionable. 
Yet there was other evidence as to the death of the party killed in- 


* Decision rendered October 30, 1882. 
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dependent of exhumations in 1877. It was therefore for the jury 
to decide whether, despite the mistakes as to the identity of the 
skeleton, Wm. Wackerle was killed as alleged. The case as pre- 
sented by the evidence was remarkable in many other aspects, con- 
cerning which it is useless to comment. There are several deposi- 
tions wanting, which the court has been anxious to read and analyze, 
but by some accident they have disappeared. Hence the 
court has to rely on memory as to their contents; and if a new 
trial is granted the plaintiff [will be required] after a long 
lapse of time to supply the same. So far as the court was 
justified in alluding to or commenting on the evidence, it pointed 
in its charge sharply against the plaintifi’s claim so far as identity de- 
pended on the exhumed skeleton. Still the jury reached the conclu- 
sion that the plaintiffs huskband was killed in 1872, as alleged, and, 
consequently, that the person produced by the defendant and claim- 
ing to be William Wackerle, husband of the plaintiff, was not what 
he pretended. The case was tried at great length and the largest 
scope was given to a searching inquiry. Its novel aspect induced 
the court to admit every item of testimony that could shed light 
on the subject. After full deliberation on the varied, inconsistent 
and contradictory evidence, the jury reached a conclusion whick was 
their exclusive province, and the court does not feel justified in in- 
terfering therewith. The motion for a new trial is overruled. 





SUPREME COURT OF INDIANA. 


May Term, 1882. 


Appeal from the Henry Circuit Court, 


THE HOME INS. CO., or New. Yorr 
vs. 


GEORGE W. DUKE.* 


The fact that the building insured stood on leased ground was not stated, as 
required by the policy. The policy was written by the agent who solicited 
the insurance, and who, upon being subsequently informed by the insured 
of the fact and its omission, accompanied by an offer to surrender the pol- 
icy, insisted that it would make no difference. 


Held, that if the agent had authority to waive the policy, the facts are suffi- 
cient to constitute a waiver. 


Held, that authority by an agent to contract insurance, issue policies and col- 
lect premiums, is sufficient authority to waive such a policy stipulation, 
where he wrote the policy which provided that it should not be valid until 
countersigned by him. 


Judgment aftirmed. 


Best, J. 

This action was brought upon a policy of fire insurance issued by 
the appellant to William A. Duke, and after the loss the claim was 
assigned to the appellee. 

The cause has twice been reversed by this court. See 43, Ind., 
418, and 75 Ind., 535. After the last reversal, an amended complaint 
was filed, a demurrer for the want of facts was overruled to the com- 
plaint, an exception taken, a trial had, and over a motion for a new 
trial judgment was rendered for the appellee. 

The appellant assigned as error the order of the court in overrul- 


* Decision rendered November, 1882. _ 
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ing the demurrer to the complaint, and in overruling the motion for 
a new trial. 

These alleged errors will be considered in the order of their state- 
ment. 

The property insured consisted of a frame store building, the shelv- 
ing, counters, desks and scales therein. The building was insured 
for $300, and the residue of the property for $50. 

The building stood upon leased ground. The policy contained a 
condition that if the building insured stood upon leased ground, that 
fact should be represented to the company, should be expressed in 
the written portion of the policy, and if not done the policy should 
be void. This fact was not written in the policy, and for the purpose 
of showing a waiver of this condition the appellee answered in sub- 
stance that James B. Martindale was the agent of the defendant at 
New Castle, Indiana ; that he had full power and authority from the 
defendant to contract insurance, issue policies, collect and receive 
premiums for and on behalf of the defendant, and that he solicited 
said William A. Duke to insure in said company the property de- 
stroyed ; that said Martindale was well acquainted with said prop- 
erty and its location ; that he wrote the policy, filled all blanks and 
delivered it to said Duke ; that said policy was not read to nor by 
said Duke, and he did not know that it contained said condition un- 
til after his return home ; that on the next day he returned to town 
with said policy took the same to Martindale, agent as aforesaid, 
called his attention to the condition, informed him that the building 
stood upon leased ground, and offered to surrender the policy ; that 
thereupon said Martindale answered him that the fact the building 
stood upon leased ground made no difference whatever, and was as 
binding upon the company as though he owned the land absolute- 
ly ; that if he would hold the policy the company would make good 
any loss he might sustain under it ; that said Duke believed said 
statements, relied upon them and did not surrender said policy. 

The first objection urged to this complaint is that the facts averred 
are mere evidence of a waiver, and are not equivalent to an averment 
that the appellant waived the condition. Assuming that Martindale, 
the agent, had authority to waive the condition, we think the facts 
averred are sufficient to show a waiver. 

The facts are averred perhaps with more particularity than was 
necessary, but it cannot be said, we think, that they do not sufficiently 
show a waiver of the condition. In this respect the complaint was 
sufficient. It is also insisted that the averments of the complaint do 
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not show that Martindale had any authority to waive the condition. 
We think otherwise. It is averred that he had full power and au- 
thority to eontract insurance, to issue policies, to collect premiums, 
and that he wrote the written portions of the policy in suit. In ad- 
dition to these averments the policy itself required the omitted parts 
to be expressed in the written portion of it, and the duty to do this 
rested upon the agent who was authorized to issue the policy. Hav- 
ing authority to issue the policy, and to insert in the written portion 
of it the omitted part, we think his authority to waive the condition 
was ample and complete. In American Ins. Co. vs. McDanathan, 11 
Kansas, 533, it was held that an agent who had authority to solicit 
insurance and issue policies, had authority to waive this precise con- 
dition, and this rule of law seems well supported by authority. 
Whitean vs. Germania Fire Ins. Co., 76 N.Y., 415 ; Miner vs. Phoenix 
Ins. Co., 27 Wis., 693. We think the complaint was sufficient, and 
that the demurrer was properly overruled. 

In support of a motion for a new trial, it is insisted that the evi- 
dence was not sufficient to show that Martindale had authority to 
waive the condition. In addition to the facts that Martindale solicited 
the insurance, wrote the policy, delivered it on behalf of the appel- 
lant, collected the premium, a part of it after he had been informed 
by Duke that the house stood upon leased ground, and had assured 
him that such fact did not vitiate the policy. The policy itself pro- 
vided that it was not valid until countersigned by the duly authorized 
agent at New Castle, and it was there countersigned by Martindale. 
These facts tended strongly to show the authority of Martindale to 
waive the condition, and upon this question of fact we cannot dis- 
turb the finding of the court. No e.ror was committed in overruling 
the motion for a new trial, and the judgment should be affirmed. 


Per Curia. 
It is therefore ordered upon the foregoing opinion that the judg- 
ment be, and is hereby in all things affirmed at the appellant’s cost. 





1883. ] Southwick vs. Atlantic F. & M. Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Octrozer Term, 1882. 


THOMAS SOUTHWICK 


vs. 


ATLANTIC F. & M. INS. oe) 


The policy provided that if the interest of the insured were any other than the 
entire, unconditional and sole ownership, it should be void. The property 
was owned originally by H., who subsequently became bankrupt, and K., 
who also held a second mortgage on the property, was appointed one of his 
assignees in bankruptcy. K. conveyed by quit-claim deed to the insured. 
The power to sell was vested in the assignees jointly, and was only to be 
exercised by the direction of the court. 


Held, that K. conveyed only his own interest as mortgagee, the equity of re- 
demption rested in the assignees, and a superior title in the first mortgagee. 


Held, that the insured though having an insurable interest, was not the entire, 
unconditional and sole owner, and the policy was void. 


Exceptions overruled. 


Devens, J. 

The fourth clause of the policy sued on, which was made to Mar- 
garet Hale for the benefit of, and payable to the plaintiff, provided 
that “if the interest of the assured in the property, be any other 
than the entire, unconditional and sole ownership of the property 
for the benefit of the assured, * * * the policy shall be void.” The 
ownership of the house insured was described in the policy as fol- 
lows: “On her frame dwelling-house” (referring to Margaret 
Hale), “situate on a new road near Auburn line in Worcester, Mas- 
sachusetts.” Upon the facts as they appeared as to Mrs. Hale’s title 
and ownership of the property, the presiding judge ruled that the 
action could not be maintained on account of the erroneous state- 
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ment thereof. Where one. represents himself as the entire, uncon- 
ditional and sole owner of property, and it is insured on that condi- 
tion, it being clearly stipulated that, if he is not, the policy shall be 
void, the insurers can only be bound by their contract as they have 
made it. The inquiry is therefore presented whether the title or 
claim which Mrs. Hale had to this property was that of “ entire, un- 
conditional and sole ownership.” 

The policy was for a period of three years, from November 28, 
1878. Nathan L. Hale owned this estate, subject to two mortgages, 
on January 18, 1876, and, having become bankrupt, Joel Knapp and 
Samuel Utley were regularly appointed his assignees in bankruptcy. 
On October 16, 1876, Knapp, who was not only one of the assignees 
in bankruptcy, but a second mortgagee by virtue of a mortgage which 
covered the property in question, together with other property, made 
a quit-claim deed of this estate to Mrs. Hale. This deed did not by 
its terms convey or purport to convey the interest which Knapp had 
as co-assignee in bankruptcy. The power to sell vested in the as- 
signees jointly was only to be exercised under the order and direc- 
tion of the court. U.S. Rev. Sts., § 5,066. Its only intent and effect 
was to convey the right which Knapp individually had in the prop- 
erty, and, although in form a quit-claim deed, it would operate to 
make Mrs. Hale the assignee of the second mortgege, which Knapp 
then held. Hunt vs. Hunt, 14 Pick., 374 ; Welch vs. Priest, 8 Allen, 
165 ; Crosby vs. Taylor, 15 Gray, 64. The equity of redemption re- 
mained with the assignees. : 

In Jenkins vs. Quincy Ins. Co., 7 Gray, 370, it was held that repre- 
sentations, in answer to questionsin an application to a mutual insur- 
ance company for insurance on buildings, that the premises are owned 
by the applicant and are unencumbered, when in fact he is only a 
mortgagee, avoid the policy under aby-law of the company (to which 
the policy and application were subject) providing that unless the 
applicant shall make a true representation of his title and interest in 
the property, and also of all incumbrances and the amount and nat- 
ure thereof, the policy shall be void. 

Mrs. Hale had undoubtedly ar insurable interest in the premises, 
but she could not truly represent that she was the entire, uncondi- 
tional and sole owner thereof. Before she could become so she must 
necessarily obtain or remove the title of the owners of the equity of 
redemption, and that of the holder of the first mortgage. It is not 
important that she was actually in possession by a tenant. Her title 

yas defeasible upon the payment of the debt secured by the second 
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mortgage, and even if she had remained in possession for a sufficient- 
ly long time and under such circumstances as to foreclose it, there 
would still have been a title superior to her own in the holder of the 
first mortgage, which she could only defeat by payment of the debt 
due theron. The possibility that one may become the owner of 
property, or the right to become so on certain terms or conditions, 
is quite different from actual ownership. 
Exceptions overruled. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


LYNCHBURG FIRE INS. CO. 
US. 


WEST.* 


A continuance will not be granted on account of the absence of papers which 
are, or ought to be, in the possession of the party asking it ; nor on account 
of the absence of a w itness, who has not been summoned, where the aftida- 
vit of his materiality states that the party asking the continuance “had 
that day, for the first time, heard facts which may rmake the witness impor- 
tant,” and does not state that such facts could not be proved by other wit- 
nessesin the case. 


An agent of an insurance company applied to a merchant to insure his store- 
house and stock. The merchant wrote out the application, under the di- 
rection of the agent, and before insuring told him that he did not hold the 
title to the land on which the storehouse stood, that he held a title bond, 
but had paid none of the purchase money. The agent told him that as the 
money was Bot due, it was no inc umbrance, and ae ccordingly the merchant 
stated in the application that the property was unene umbered. The prop- 
erty was destroyed, and in a suit on the policy y the plaintiff testified, as to 
his statement to the agent, which the defendant objected to, on the ground 
that it varied the written statement in the policy. 


Held, the evidence was admissible. The exceptions to the admissibility of 
parol evidence in cases of this kind, is where the assured is misled by as- 
surances or declarations of the insurer or his agent ; or where the insurer 
seeks to take advantage of a forfeiture of his own ¢ reation ; or where the 
insured has given a correct description of the property, and it has not been 


* Decision rendered at Wytheville, July Term, 1882. From Virginia Law Journal. 
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followed by the insurer or his agent in preparing the policy ; or where the 
parties stand on unequal grounds, and one of them uses his superior knowl- 
edge or influence to mislead the other as to the true import of the 
contract. 


Where a mistake in a policy of insurance is the fault of the agent of the com- 
pany, it may be shown, and when established, the insurer is bound to re- 
spond on the contract actually made, and this rule extends not merely to 
mistakes in the policy, but also to those arising from the ignorance of the 
agent, or his misconceptions of the legal effect of the conditions of the 
policy. 

A mere misrepresentation, as to the value of the property insured, will not 
vitiate the policy, unless the over-valuation be gross and clear, such as is, 
or must be presumed to be known to be so, by the insured, and not known 

« to the insurer, and therefore false and fraudulent. 


This was a writ of supersedeas to a judgment rendered by the Cir- 
cuit Court of Patrick, in an action of asswmpsit brought by John T. 
West against The Lynchburg Fire Insurance Company. The case is 
fully stated in the opinion of the court. 


Joun E. Penn, for the Plaintiff in Error. 
J. L. Tompxins and A. A. Patecar, for the Defendant in Error. 


Srapres, J. 

An action of assumpsit upon a fire insurance policy was brought by 
John T. West against the Lynchburg Fire Insurance Company in the 
Circuit Court of Patrick County. Upon the calling of the cause for 
trial in the court below the defendants moved for a continuance upon 
two grounds :— 

First. The absence of certain bills and invoices which were al- 
leged to be material to the defense, and without which the defendants 
could not go safely into the trial. 

Secondly. The absence of a witness who had not been summoned, 
but of whose materiality the defendants were not informed until the 
day of trial. 

With respect to the first ground it is sufficient to say that the bills 
and invoices were in possession of the defendants, and had been in 
their possession for six months previous to the trial. If, as stated in 
the affidavit of the company’s agent, they had been mislaid or over- 
looked, it was owing to the carelessness or negligence of the defend- 
ants or their agents. In the exercise of ordinary diligence they 
ought to have remembered, that the papers in question had been 
sent to them by the plaintiff, and they ought to have made diligent 
search for them if they desired to use them as evidence on the trial. 

With reference to the second ground relied on for a continuance, it 
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is to be observed the affidavit does not state that the supposed wit- 
ness is material, but the affiants had that day, for the first time,heard 
facts “ which may make the witness important.” Nor is it stated 
that the same facts could not be proved by other witnesses, or that 
the defendants could not safely go to trial without the testimony. 
For aught that appears to the contrary, other witnesses in attendance 
might have proved the same facts. Whether the absent witness 
would turn out to be material, depended upon some occurrence or 
contingency not then disclosed. 

I am of opinion that the court properly overruled the motion fora 
continuance. 

During the progress of the trial the plaintiff was introduced as a 
witness, and testified that the company’s agent requested him to in- 
sure his storehouse and stock of goods in defendant's company ; 
that he made out two applications under the directions of the agent ; 
that before insuring he told the agent that he had no title to the land 
upon which the storehouse was situated, but a little bond, and that 
he had paid no part of the purchase money. The agent told him as 
the money was not due it was no incumbrance on the property, and 
he therefore wrote in the application that the property was not en- 
cumbered. He then paid the premiums, and the policies were sent 
to him a short time thereafter. 

The defendant moved to exclude this evidence upon the ground 
that the plaintiff, in his application, had affirmed there was no in- 
cumbrance upon the property ; that this affirmation constituted a 
warranty, and if not a warranty, it was a representation material to 
the risk, and being incorporated in the policy, could not be contra- 
dicted or varied by parol proof of prior or contemporaneous conver- 
sations between the plaintiff and defendant’s agent. 

The court below refused to exclude the evidence, and we are now 
to inquire whether this ruling was proper. This question has been 
the subject of discussion by this court in several cases. In South- 
ern Mutual Insurance Company vs. Yates, 28 Gratt., 585, the judge 
who delivered the opinion of the court, after stating the general rule, 
that parol testimony is inadmissible to vary or contradict a written 
instrument, that the latter is generally regarded as the best, if not 
the sole repository of the contract, said that the exceptions to this 
rule, so far as insurance policies were concerned, will be found in 
those cases in which the assured is misled by assurances or declara- 
tions of the insurer or his agent, or where the insurer seeks to take 
advantage of a forfeiture of his own creation, or where the insured 
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has given a correct description of the property, and that description 
has not been followed by the insurer or his agents in preparing the 
policy, or where the parties stand upon unequal grounds, and one 
of them uses his superior knowledge or his influence to mislead the 
other as to the true import of the contract. In such cases the oral 
evidence is not offered to contradict the writing, but to show that 
the representation, as it is written, ought not to be used against the 
party upon the ground of an equitable estoppel. The same rule was 
laid down in Georgia Home Insurance Company vs. Kinnier’s adm’r, 
28 Gratt., 88, and in Manhattan Fire Insurance Company vs. Wall & 
Ullman, 28 Gratt., 389, and is now the established doctrine of the 
courts. “The principle,” says the Supreme Court of the United 
States, “is that where one party has, by his representations or his 
conduct, induced the other party to a transaction to give him an ad- 
vantage which it would be against equity and conscience for him to 
assert, he will not, in a court of justice, be permitted to avail himself 
of that advantage.” Union Mutual Insurance Company vs. Wickham, 
13 Wallace, 222; May on Insurance, sec. 499, and cases cited in note 
1 ; Wood on Insurance, page 680, sec. 403. 

And in all this class of cases it has been further held that, where 
the agent filling up the application is clothed with real or apparent 
authority to make a contract of insurance, the agent’s knowledge of 
the real condition and situation of the risk is imputable to the prin- 
cipal, and estops the latter from setting up any warranty incon- 
sistent therewith. Wood on Fire Insurance, secs. 386, 402, and cases 
cited in note ; May on Insurance, sec. 502, sec. 140 ; Wood, sec. 403, 
and notes. 

The learned counsel for the defendants insists that the agent in 
this case was one of limited and special powers, and that the com- 
pany cannot be bound by any opinions or representations on his part, 
the effect of which is to annul clearly defined provisions of the con- 
tract of insurance. 

The evidence in this record with respect to the powers of the agent, 
shows that the principal office of the company was in the city of 
Lynchburg ; that the agent who effected the insurance resided at 
Floyd Court House, about one hundred miles distant, whilst the 
plaintiff's property was located in the County of Patrick. The papers 
and exhibits connected with the policy show that the agent was 
clothed with such powers as are generally exercised by the local 
agents of insurance companies, whose business it is to solicit insur- 
ance, fill up applications, propound interrogations, obtain answers, 
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make recommendations, furnish all needful information with respect 
to the nature and character of the risk, and agree upon the terms of 
the insurance, subject only to the ratification of the company. One 
of these exhibits purports to be the agent’s survey, in which, in an- 
swer to a question propounded by his principal, he states that “the 
property is not mortgaged or otherwise encumbered,” and this state- 
ment is made with full knowledge of all the facts communicated to 
him by the plaintiff. If, therefore, the defendants were misled, it 
was by their own agent, and not by the plaintiff. The latter honest- 
ly gave the agent all the information that was required of him ; he 
relied upon the agent to see that the business was correctly done ac- 
cording to the requirements of the company. Called upon to make 
answers to certain interrogations, he had the right to presume that 
the agent was competent to understand their meaning and effect as 
well as the meaning and effect of the provisions of the policy bearing 
upon the disclosures made. The defendants ought not now to be 
heard to say that the agent of their own selection had exceeded his 
powers, and that he had not communicated to them the facts made 
known to him by the plaintiff. This is manifestly so, unless it could 
be shown that special limitation upon the powers of the agent were 
known to the plaintiff, or plainly appeared from the nature of his 
employment. 

In Union Mutual Insurance Company vs. Wickham, 13 Wallace, 
222, the Supreme Court of the United States said: “The party who 
is induced .by these agents to take out a policy rarely sees or knows 
anything about the company or its officers by whom it is issued, but 
looks to and relies upon the agent who has persuaded him to effect the 
insurance as the full and complete representative of the company in 
all that is said or done in making the contract, and he has the right so 
to regard him. See May on Insurance, sec. 144, page 164. And in 
Malleable Iron Works vs. Phoenix Insurance Company, 25 Connecti- 
cut, 465, it was held that an agent of an insurance company author- 
ized to procure applications for insurance and furnished by the com- 
pany with printed blanks therefor, containing interrogatories to be 
answered by the applicant with regard to the condition of the prop- 
erty to be insured has, as incidental to such power, authority to make 
all necessary explanations of the meaning and effect of the terms 
employed by the company in their interrogatories, and to agree with 
the applicant as to the terms which he shall employ to express the 
facts stated by him in answer to the interrogatories.” And, accord- 
ingly, the rule seems to be settled, that where the mistake is the fault 
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of the agent, it may be shown, and when established, the insurer is 
bound to respond upon the contract actually made, and this extends 
not merely to mistakes in the policy but also to mistakes arising 
from ignorance of the agent or his misconception of the legal effect 
of the condition of the policy. See Wood on Insurance, sec. 384 to 
407, inclusive. If these principles be sound, it is very clear that the 
Circuit Court did not err in receiving the evidence which has been 
heretofore stated. The settlement of this point is an adjudication 
also of the question presented in the plaintiff's first instruction to the 
jury. That instruction is based upon the evidence in question, and 
if the court did not err in receiving the evidence, it did not err in 
giving the instruction. We come next to the plaintiff's third instruc- 
tion. Itis as follows: “The court instructs the jury that if they 
believe from the evidence that the plaintiff, in fixing the value of the 
property, real and personal, insured at the time he made his applica- 
tion, fixed the amount by his opinion of its value, and had no inten- 
tion to defraud the company, that the policies are not void or for- 
feited, though they may believe from the evidence that the plaintiff 
fixed the value too high.” This instruction was given by the court. 
The defendant then asked the court to give the following: “If the 
jury believe, from the evidence, that John T. West made an over- 
valuation in the application for the insurance of the storehouse, and 
that such over- valuation was material in amount, then they must find 
for the defendant on the policy in reference to the said store- 
house.” 

The plaintiffs instruction asserts the proposition that an over-val- 
uation does not invalidate the policy unless made with a fraudulent 
intent. On the other hand, the proposition asserted in the defend- 
ant’s instruction, is that an over-valuation, if material in amount, 
annuls the policy, even hough made without a fraudulent intent. It 
is not very certain whether the draftsman of this instruction meant 
to affirm that the statement of the value of the property constituted 
a warranty or whether such statement was a mere representation 
which would invalidate the contract of insurance if the over-valua- 
tion should be material. The difference between them is radical and 
well understood. 

A warranty is a stipulation inserted in a writing on the face of the 
policy on the literal truth or fulfillment of which the validity of the 
entire contract depends. By a warranty the assured stipulates for 
the absolute truth of the statement made, which is in the nature of a 
condition precedent. A representation is a statement incidental to 
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the contract. If false and material to the risk, the policy is avoided, 
whether the misrepresentation be willful or made in good faith 
through a mistake. It is well settled that 2 mere misrepresentation 
of the value of the property does not vitiate the policy, unless the 
over-valuation be gross and clear, such as is or must be presumed to 
be known to be such by the insured and not known to the insurer, 
and therefore false and fraudulent.’ May on Insurance, sec. 373 ; 
Franklin Insurance Company vs. Vaughn, 2 Otto, 576. 

The over-valuation must be intentional and fraudulent, and not a 
fair expression of the honest judgment of the insured ; and the fact 
that the property is considerably over-valued does not of itself es- 
tablish such fraud on the part of the assured as avoids the poliey. 
Wood on Insurance, page 427. 

I do not mean to assert a representation of value cannot in any 
case constitute a warranty ; doubtless it may be so made by the ex- 
press contract of the parties. The courts, however, are almost uni- 
versally indisposed so to construe policies of insurance. The value 
of the property, especially if real property, is always, to. a consider- 
able extent, a matter of opinion and judgment, about which men 
differ widely and honestly. To hold that the assured forfeits his pol- 
icy because he may have innocently placed an over-valuation upon 
his buildings or upon his goods, is to lay down a rule which is preg- 
nant with mischief and abhorrent to every right-thinking mind. The 
value of property, generally, is only to be ascertained by the opinion 
and judgment of witnesses, and if the witnesses differ with the 
assured, it would not always prove that his estimate is erroneous,un- 
less, indeed, the over-valuation is so excessive as to amount to proof 
of fraud. It seems to me that whenever the application is incorpo- 
rated in the policy asa warranty,the warranty should be regarded as 
relating only to matters of which the assured had, or should be pre- 
sumed to have had, some distinct definite knowledge and not to such 
matters as depend wholly upon opinion and judgment. Wood on In- 
surance, sec. 426-7. 

Let it be conceded, however, that in this case the application is a 
part of the policy, and that it is by the policy made a warranty. If 
such it be, all its terms and provisions must be considered as incor- 
porated in and inserted at large in the policy. Now, looking at the 
application, we find that the assured, after answering the various in- 
terrogations proposed to him with reference to the risk, has sub- 
scribed the following covenant—that is to say, “ His answers consti- 
tute a just, full and true exposition of all the facts and circumstances 
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in regard to the condition, situation, value and risk of the property 
to be insured, so far as the same are known to him, and are material 
to the risk.” This is not the language of a warranty, but a mere rep- 
resentation of facts and circumstances, so far as they are known to 
the applicant. He is not to be considered as absolutely warranting 
the truth of his statement, but that he held himself responsible for 
a full and true exposition so far as the facts and circumstances are 
known to him. It was in effect a covenant of good faith—a covenant 
that allthe company required was a frank disclosure of all such mat- 
erial facts as were within the knowledge of the applicant. Now, if, 
by the policy, the application constitutes a warranty, an entirely dif- 
ferent effect is given to the statement of the assured from what is 
expressly stipulated in the application itself. This would be to im- 
pute to the company a purpose by studied intricacy of language or 
an ingenious framing of the policy to entrap the assured into incur- 
ring obligations, which, perhaps, he had no thought of assuming. 
But, let us look at the policy itself. It declares that “if an applica- 
tion is referred to in this policy, such application shall be considered 
a warranty,” and this is the only reference to the application in the 
policy. This provision is succeeded immediately by the following 
stipulations: “And any false representation by the assured of the 
condition, situation or occupancy of the property, or any omission to 
make known every fact material to the risk, or an over-valuation or 
any misrepresentation, either in a written application or otherwise, 
etc., etc., shall avoid the policy.” 

Now, it is obvious that these stipulations refer not to innocent or 
immaterial mistakes by the assured, but to willful and material mis- 
representations. Why were they inserted in the policy, if the repre- 
sentations of the assured constitute a warranty ? Upon the supposi- 
tion that such representations are warranties, the stipulations them- | 
selves are not only superfluous, but they are mischievous and calcu- 
lated to mislead. At all events, if the construction of defendant’s 
counsel be correct, the policy is contradictory in its terms, for in one 
part the insured is made to say that he warrants the truth of every 
representation, and in another he is required to give a true exposi- 
tion, so far as the facts and circumstances are known to him. 

In every such case the court leans to that construction which avoids 
a forfeiture and preserves the rights of theassured. Upon this point 
we have an express authority in a late case decided by the Supreme 
Court of the United States—National Bank vs. Insurance Company, 
5 Otto, 673. In that case the application contained a covenant simi- 
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lar to the one here, and many of the provisions of the policy are sub- 
stantially the same as in this case. Mr. Justice Harland, in deliver- 
ing the opinion of the court, said that two constructions of the con- 
tract might be suggested. 

According to one, the assured would be held as only warranting 
that he had stated all material facts in regard to the condition, situa- 
tion, value and risk of the property, so far as they were known to 
him. And this was, perhaps, the construction most consistent with 
the liberal import of the terms used in the application and the 
policy. 

According to the other, the warranty is to be regarded as relating 
only to matters of which the assured had, or should be presumed to 
have had, distinct, definite knowledge, and not to such matters as 
values which depend upon mere opinion or probabilities. But with- 
out adopting either of these constructions, the learned judge rested 
his opinion upon the broad ground that when a policy of insurance 
contains contradictory provisions, or has been so framed as to leave 
room for construction rendering it doubtful whether the parties in- 
tended the exact truth of the applicant’s statements to be a condition 
precedent to any binding contract, the court leans against that con- 
struction which imposes upon the assured the obligation of a war- 
ranty. It was accordingly held in that case that, notwithstanding 
the assured had over-estimated the value of his property, the policy 
would not, on that account, be vitiated, unless it could be shown that 
the estimate was intentionally excessive, and therefore fraudulent. 
The instruction given by the Circuit Court is in conformity with these 
principles and the current of authorities elsewhere, and is a correct 
statement of the law governing this case. It is unnecessary to dis- 
cuss the motion for a new trial. The evidence before the jury clear- 
ly justifies the verdict. There was no proof of any fraud on the 
part of the plaintiff. Indeed, the verdict negatives its existence. 
The testimony, with regard to the value of the property, was conflict- 
ing, and, as fixed by the jury, was not excessive, according to the 
opinion of several witnesses. 

Upon the whole case, there is no error in the judgment, and the 
same must be affirmed. 

Judgment affirmed. 
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The policy on the life of M. was payable to his wife, or, in case of her prior 
decease, to her children. Prior to her death, and during the life of the 
policy, the company repudiated its obligation. 


Held, that the interest of the children was independent of the mother, and be- 
came vested immediately on her death, so that they could maintain an 
action in their own name. 


Held, that the beneficiaries had an insurable interest. 
Held, that war did not abrogate, but only suspended the contract. 


Held, that after repudiation the beneficiary might elect either to sue at once 
for breach of contract or await the maturity of the policy and sue for its 
fulfillment. No further tender of premium was needed. 


When the death occurred subsequent to the commencement of an action for 
breach of contract, the fact of such death may be considered in fixing the 
amount of damages. 


The value of the policy is the present value as at the date of repudiation, less 
the value at date of unpaid premiums and interest. 
Judgment reversed. 


Bourss, J. 

On the trial of the issues below, the court instructed the jury that, 
if they believed from the evidence that the defendant repudiated its 
contract in June or July, 1865, a cause of action then accrued to 
Mary Jane Minnis, the wife of George A. Minnis, if she were then 
alive ; and that if they believed that she died after the cause of 
action accrued, the same survived to her personal representative, and 
not to the plaintiff, Myra P. Minnis, and they should find for the de- 
fendant. This instruction resulted necessarily in a verdict for the 


* Decision rendered April, 1882. 
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defendant, as the facts left to the determination of the jury on 
which the direction was based were clearly established. We are of 
opinion that this instruction is erroneous. 

The insurance was for the benefit of the wife and children of 
George Washington Minnis, not jointly, but seperately and contin- 
gently. That is to say, the sum assured is payable in the first in- 
stance to the wife, for her sole use ; but, by the express terms of the 
policy, in case of her death “ before the decease of the said George 
Washington Minnis, the amount of the said insurance shall be payable 
after her death to her children for their use, or to their guardian, if 
under age,” etc. The interest of the children by this contract is 
not under or through the mother, but independently of her and di- 
rectly from the insurance company. If she had survived her hus- 
band, the children’s interest would have been defeated. But, as she 
died before the decease of her husband, the interest was shifted to 
the children and vested in them. It may be that she had such an 
interest under the policy that when the company, in 1865, denied or 
repudiated its further obligations under it, she certainly had the 
election either to hold the company for damages, or else await the 
event on which the sum assured became payable according to the 
tenor of the policy that is payable to her if she survived her hus- 
band, or to her children, if she did not survive him. She took no 
proceedings against the company after it repudiated its obligation. 
She merely remained passive, leaving the rights of all parties to be 
controlled by operation of the law upon the contract. As soon as 
she died the rights of the female appellant (her only surviving child) 
became vested rights, as before stated, not derived through the 
mother, but directly from the company under the policy, for the en- 
forcement of which the law gave her a personal remedy in her own 
name and for her own benefit. If there be any question whether at 
common law she could, for want of priority, maintain an action in 
her own name (see Ross vs. Milne, 12 Leigh., 204) all doubt is re- 
moved by our statute (Code of 1873, Chap. 112, § 2,) which plainly 
gives the right. 

The beneficiaries had an insurable interest in the life insured. 
This is not questioned. Phoenix Mutual Life Ins. Co. vs. Bailey, 13 
Wall, 616, 619 ; Bliss on Life Insurance (second edition), Chap. 2. 

For the error in the instruction given, the judgment of the Cir- 
cuit Court must be reversed, and the cause might be remanded with- 
out saying more, but as there must be a new trial, it is proper that 
other alleged errors be noticed. 
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Instructions were asked for on both sides which were refused. 
Some of them relate to the effect of the war on the contract of in- 
surance, the insurer and insured not residing during hostilities in 
the territory and under the dominion of the same _ belligerent 
power. Wesee no objection to the first instruction prayed for by 
the plaintiffs. It announces, in substance, the well settled law of 
this State, that the war did not abrogate, but merely suspended the 
contract (Manhattan Life Ins. Co. vs. Warwick, 20 Gratt., 614; 
Mutual Benefit Life Ins. Co. vs. Atwood’s Adm’x, 24 Gratt., 497; New 
York Life Ins. Co. vs. Hendren, id., 536), and the further proposition 
equally sound, that the repudiation by the company of the binding 
force of the contract, excused a tender of premiums, and, what may 
be inferred from the views already expressed, as in our opinion cor- 
rect, that after the company had repeated its denial of further ob- 
ligation the appellant had a right of election between remedies, 
either to sue at once for damages for the breach of the contract, or 
to await the event on which the sum assured became payable 
under the policy, and when it became payable to sue for its re- 
covery. 

The second instruction asked for by the defendant is objection- 
able, and was properly refused, because it makes a tender of the 
premiums after the war essential to recovery, though the tender 
may have been excused by the conduct of the company. The other 
instructions have reference to the measure of damages. 

If George Washington Minnis (whose hfe was insured) had con- 
tinued alive until and after the trial, with no deterioration of health 
except such as naturally resulted from mere efflux of time, the case 
of Universal Life Ins. Co. vs. Binford and others, lately decided 
by this court (6 Va. Law Journat, 92) would have furnished the 
rule, or if the plaintiff had brought her action after her father’s 
death, the amount of recovery would have been easily determined. 
The difficulty is created by the death occurring after the commence- 
ment of the action and before trial. The difficulty, however, is 
rather apparent than real. The bringing of the suit was the elec- 
tion of the plaintiff to hold the defendant liable for damages for the 
repudiation of its undertaking. In estimating the damages, we per- 
ceive no good reason why the jury may not be allowed to consider 
the event—the cessation of the life insured—as an element in fixing 
the quantum of damages. It is looked to not as determining the 
right of action, but as a circumstance, and an important one, in 
fixing the amount of recovery. Ordinarily, in estimating the value 
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of a policy on a life in being, we are compelled to consider the 
duration of a life according to the tables of longevity. This results 
from the necessity of the case. But when the life ceases, there is 
no occasion for speculation. The event on which the sum assured 
becomes payable has actually occurred and is susceptible of proof. 
We find no adjudged case precisely in point. People vs. Security 
Life Ins. and Annuity Co. (decided by New York Court of Appeals 
in 1879), 78 New York Rep., 114, is analogous in some of its 
features to the case in hand. 

The insurance company had been declared insolvent and dissolved 
under a statute. After the decree of dissolution and appointment of 
a receiver, a policy-holder (whose life was insured in the company) 
died. One of the questions was : What was the value of the policy, 
and how should it be ascertained? The referee allowed only the 
reserve value of the policy at the date of the dissolution of the 
company, computed in the same way as the values of running poli- 
cies are computed, disregarding entirely the fact of the subsequent 
death -of the assured. This was pronounced erroneous. “The 
claimant” (says Earle, J., in whose opinion the other judges con- 
curred) “ was entitled to be allowed as his damage the value of his 
policy. There is no statute regulating how such value, as between 
the receiver and the claimant, shall be determined. The rules by 
which the referee determined the values of running policies will not 
in all cases do justice. In some cases they may give a claimant 
more damage than he has sustained, and in other cases less. In 
their general application, however, they will work out results suffi- 
ciently accurate for judicial action. In general, they furnish the only 
practical basis of computation, and hence are sustained. But these 
rules, adopted from a necessity of the case, should not be used 
when, upon facts existing, the precise value may be easily ascer- 
tained. Their use is not then justified by any necessity or consid- 
eration of convenience. Here the whole premium has been paid, 
and at the time when the claim was presented the precise value of 
the policy at the time of the dissolution could easily be shown. It 
was free from uncertainty or speculation. The amount insured was 
payable ninety days after the proof of death, and the present value 
of that sum on the 14th day of December (the date of the dissolu- 
tion) was the value of the policy, and that value could be ascer- 
tained like the present value of any certain sum of money payable 
at a definite future day.” 

And so we say in the present case, the value of the policy is the 
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present value, as at the date of the repudiation of the contract by 
the company of the sum assured and payable at the death of the 
person whose life was insured, to be abated, however, by the pres- 
ent value at the same date of the premiums subsequently accrued, 
and also by the amounts of the premiums previously accrued 
(which are unpaid) and interest thereon. The present value of the 
sum assured thus ascertained and abated, with interest from the date 
of the repudiation of the contract, would seem to be the just meas- 
ure of recovery in this case. 

The demurrer to the declaration was properly overruled. Though 
quite loosely framed, the declaration is deemed sufficient in sub- 
stance. 

Nor do we think that the bills of exceptions to the ruling of the 
court, excluding certain evidence offered by the plaintiffs, disclose 
any error. 

The evidence set out in the first bill was clearly irrelevant, and no 
citation of authority can be necessary to show that the fact men- 
tioned in the second bill cannot be proved as was proposed, by 
evidence of “ general notoriety or common rumor.” 

The judgment of the Circuit Court will be reversed and the cause 
remanded, and upon a newtrial had as ordered that court will be 
governed by the views and principles herein declared. 
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SUPREME COURT OF THE UNITED STATES. 


Octoser Term, 1882. 


In Error to Circuit Court of the United States for the District of 
Kansas. 


PHCENIX MUTUAL LIFE INS. CO., OF HART. 
FORD, CONN., Plaintiff? in Error, 


Us. \ 


CAROLINE R. DOSTER, MARY J. RIDDLE ann TAY-( 

LOR RIDDLE ; anv LEON H. RIDDLE, IMRA M. 

‘ RIDDLE anp FRANK RIDDLE, sy tTHerm next 
FRIEND, CAROLINE R. DOSTER. 


A case, which fairly depends upon the effect or weight of testimony, should 
not be withdrawn from the jury, unless the testimony be of such a con- 
clusive character as to compel the court, in the exercise of a sound judicial 
discretion, to set aside a verdict returned in opposition to it. 

Ins. Co. vs. Norton, 96 U. S., 239, and Ins, Co. vs. Eggleston, ib., 577, ap- 
proved. 

Circumstances stated which estop a mutual life insurance company from set- 
ting up that the policy sued on was forfeited by the failure of the assured 
to pay, at the day, the stipulated annual premium. 

Where that premium was, by the contract, subject to a variation, dependent 
upon the dividends to which the insured was entitled, it was the duty of 
the company to give him seasonable notice of the amount of his dividends 
in order that he might be enabled, in due time, to pay or tender the bal- 
ance remaining unpaid upon the premium. 


Haran, J. 
This is a writ of error from a judgment for the amount of a policy 
of insurance upon the life of Jackson Riddle, issued on the 20th day 
of September, 1871, by the Phoenix Mutual Life Insurance Company, 
of Hartford, Connecticut. 
The policy purports to have been issued in consideration as well 
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of the representations made in the application for insurance, as of 
the payment by the wife and children of the insured (the payees 
named in the policy) of the sum of $215, and the annual payment 
of alike amount on or before the 20th day of September in every 
year during its continuance. It contains a stipulation that if the 
premium be not. paid at the office of the company in Hartford, or 
to some agent of the company producing a receipt signed by the 
president or secretary, on or before the day of its maturity, then, in 
every such case, the company shall not be liable for any part of the 
sum insured, and the policy shall cease and determine, all previous 
payments being forfeited to the company. The policy is upon the 
half-note plan, and it is part of the contract that the dividends set 
apart to the insured be applied in the discharge, pro ‘anto, of annual 
premiums. The secretary of the company, in his evidence, states 
that under the half-note plan the insured is permitted to discharge 
one half of the first four premiums by notes (the interest thereon 
to be paid in advance), and upon the fifth and subsequent payments, 
to have his dividends, if any, applied in reduction of the premium. 
It was in proof that prior to the maturity of the respective pre- 
miums, payable on the 20th days of September, 1872, 1873 and 1874, 
the company’s general agent sent to the insured, at his residence in 
Monticello, Dlinois, printed notices showing when the premium be- 
came due, the amount of cash to be paid, the interest on the notes 
given under the half-note plan, and the amount for which an addi- 
tional note, under that plan, was required. Prior to the 20th of Sep- 
tember, 1875—when the fifth annual premium was due—the notice 
to the insured stated the amount of the dividends to be applied in 
reduction of that premium, the interest to be paid in advance upon 
the notes previously excluded, and the sum to be paid in cash. 

The amounts due in the years 1872, 1873, 1874 and 1875 were 
paid, but not until the expiration of several, in some instances ten or 
more, days after the time fixed by the policy. They were received, in 
each instance, so far as the record discloses, without objection upon 
the part of the company or its agents. 

On the 6th day of October, 1876, the insured lost his life in a 
railroad collision, leaving unpaid the premium due on the 20th day 
of September of that year. His residence and post-oftice, for more 
than a year prior to his death, had been at Oxford, Indiana. Of 
his removal to that place the general agent of the company at Chi- 
cago was distinctly informed, as the evidence tended to show, as 
early as October, 1875. The letter from that office, acknowledging 
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the receipt of the premium due on 20th September, 1875, (but not 
paid until October 9th, of that year) was addressed to the insured, 
at his new residence in Oxford,§Indiana. On the 4th day of October, 
1876—-fourteen days after the premium for that year was due— 
there was sent from the office of the company’s general agent at 
Chicago, addressed, by mistake, to the insured at Fowler, Indiana, a 
notice similar to that given in 1875. This notice, the evidence 
tended to show, was received from the post-office at Fowler, In- 
diana, (where the father never*resided) by a son of the insured on 
the day the latter was killed, and a few hours only before his death. 
There was also proof that the insured, before leaving his home at 
Oxford, Indiana, made arrangements to pay the amount required in 
that year as soon as the customary notice, showing the sum to be 
paid, was received. On the 9th day of October, 1876, the amount 
due was, on behalf of the payees, tendered to the company’s general 
agent at Chicago. He declined to receive it, upon the ground that 
the policy lapsed by reason of the non-payment of the premium at 
maturity, in the life-time of the insured. 

Upon the part of the payees it is contended that the company 
waived strict compliance with the provision making the continuance 
of the policy dependent upon the payment of the annual premium 
on the day named therein; and that, in view of the settled course of 
business between the company and its agents on one side and the 
insured on the other, it is estopped to rely upon the non-payment of 
the last premium, at the day as working a forfeiture of the policy. 

The facts and circumstances established by the testimony are suf- 
ficiently indicated in the charge of the court, to certain parts of 
which, to be presently examined, the company objected. It is 
enough to say that the testimony was ample to enable each party to 
go to the jury upon the substantial issues in the case. The motion, 
at the close of the plaintiff's evidence, for a peremptory instruction 
for the company was properly denied. It could not have been al- 
lowed, without usurpation upon the part of the court, of the func- 
tions of the jury. Where a cause fairly depends upon the effect or 
weight of testimony, it is one for the consideration and determination 
of the jury, under proper directions as to the principles of law in- 
volved. It should never be withdrawn from them, unless the testi- 
mony be of such a conclusive character as to compel the court, in 
the exercise of a sound judicial discretion, to set aside a verdict 
returned in opposition to it. 9 Pet., 299; 12 ib. 5; 1 BL, 49; 14 
Pet., 31; 13 Wall, 62; 93 U. S., 146. 
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We now proceed to an examination of those parts of the charge 
which were made the subject of exceptions by the company. 

After saying that the policy, with the application, contained the 
agreement of the parties; that the clause providing for a forfeiture 
for non-payment of the premium at maturity, and declaring the want 
of authority in agents either to receive premiums after the time 
fixed for their payment, or to waive forfeiture, constituted a part of 
the contract, binding upon both parties unless waived or modified by 
the company or by its agent thereunto authorized; also, that strict per- 
formance of the forfeiture provision could be waived by the com- 
pany, either expressly or by implication, the court proceeded to lay 
down,the rules by which the jury should be guided in determining 
whether there was such waiver. It said, in substance, that if the 
conduct of the company in its dealings with the insured and others 
similarly situated had been such as to induce a belief on his part 
that so much of the contract as provides for a forfeiture, if the pre- 
mium be not paid at the day, would not be enforced if payment 
were made within a reasonable period thereafter, the company 
ought not, in common justice, to be permitted to allege such for- 
feiture against one who acted upon that belief, and subsequently 
made or tendergd the payment; and that if the acts creating such be- 
lief were done by the agent and were subsequently approved by the 
company, either expressly, or by receiving and retaining the pre- 
miums, with full knowledge of the circumstances, the same conse- 
quences should follow. 

The court further told the jury, in substance, that if they found 
from the evidence that the company were in the habit of sending re- 
newal receipts for the premium on this policy to its local agent, at 
the place of residence of the insured, duly signed by the president 
and secretary of the company, leaving their use subject entirely to 
the judgment of that agent, and the latter was accustomed to 
receive the premiums from the insured, without objection, several 
days after the same became due and to issue the receipt therefor, and 
the home company or the managing agents or officers had full knowl- 
edge of such practice, and received from its agent, and retained, the 
premiums so paid, the insured had a right to believe that the com- 
pany waived a strict compliance, and they might find that there was 
a waiver by the company of the forfeiting clause of the policy; and 
if the insured, relying on such practice, within a reasonable or the 
usual time, paid or offered to pay the premium after the day the 
game was due, the policy remained in full force and effect, and the 
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company was liable thereon, notwithstanding the insured had in the 
meantime died. 

The objection of the company to these parts of the charge was 
overruled, and an exception taken. The objection would have more 
weight had the charge ended with these remarks, because in such a 
presentation of the case the court would have placed before the jury 
only one side of the issues to which it directed attention. But the 
charge is not liable to such criticism, since the court, in the same con- 
nection, instructed the jury that if the company had not authorized 
its local agent, to whom the renewal receipts were sent, to extend the 
time for payment of the premium beyond the day named in the pol- 
icy, nor had habitually accepted from the insured through its agent 
the premiums on the policy after the same became due, with full 
knowledge that the same were so paid after due and the receipt is- 
sued by its agent, then that they could not find that the company 
had, either expressly or by implication, waived a strict compliance 
with the terms of the policy in reference to payment of the pre- 
miums, and the policy became forfeited according to its terms. 

It seems to the court that the charge was as favorable to the com- 
pany as it could have demanded. It was, as to its essential parts, in 
substantial harmony with recent decisions of this court. In Insur- 
ance Co. vs. Norton, 96 U. S., 239, we said, in reference to a policy, 
similar to the one here in suit, that the company was not bound to 
act upon the declaration that its agents had no power to make agree- 
ments or waive forfeitures, but might, at any time, at its option, give 
them such power ; that the declaration was tantamount to a notice 
to the insured, which the company could wajve and diaregard at 
pleasure. “In either case,” said the court, “ both with regard to the 
forfeiture and to the powers of its agents, a waiver of the stipulation 
or notice would not be repugnant to the written agreement, because 
it would only be the exercise of an option which the agreement left 
in it. And whether it did exercise such option or not, was a fact 
provable by parol evidence, as well as by writing, for the obvious 
reason that it could be done without writing.” In the same case it 
was said that, although in life insurance time of payment was mate- 
rial, and could not be extended against the assent of the company, 
where such assent was given, the court should be liberal in construing 
the transaction in favor of avoiding a forfeiture. And in Ins. Co. vs. 
Eggleston, 96 U. S., 577, it was said, that the courts are always 
prompt to seize hold of any circumstances that indicate an election 
to waive a forfeiture, or an agreement to do so on which the party 
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has relied and acted. Consequently, said the court, speaking by Mr. 
Justice Bradley: “Any agreement, declaration, or course of action, 
on the part of an insurance company, which leads a party insured 
honestly to believe that by conforming thereto a forfeiture of his 
policy will not be incurred, followed by due conformity on his part, 
will and ought to estop the company from insisting upon the forfeit- 
ure, though it might be claimed under the express letter of the con- 
tract. The company is thereby estopped from enforcing the forfeit- 
ure. The representations, declaration, or acts of an agent, contrary 
to the terms of the policy, of course, will not be sufficient, unless 
sanctioned by the company itself. Ins. Co. vs. Mowry, 96 U. S., 544. 
But when the latter has, by its course of action, ratified such decla- 
rations, representations, or acts, the case is very different.” These 
authorities abundantly sustain the rulings in this case to which ref- 
erence has been made. 

The court below then passed to an examination of the remaining 
ground relied on as to excusing the non-payment of the last premium 
on tke day it fell due, viz., the failure of the company to give the 
insured seasonable notice of the amount of dividends to be applied 
in reduction of the premium. 

After stating that by the terms of the policy the premiums could 
be paid either at the home office or to an agent of the company 
producing the proper receipt, and that by the terms of the applica- 
tion, which was the basis of the contract of insurance, the annual 
dividends due the insured could be applied in discharge of pre- 
miums, the court instructed the jury that if they found from the evi- 
dence that it had bgen the invariable custom oi the company to 
transmit to the insured, by mail or by its local agent, a statement of 
the amount of the premium due, after deducting the dividend, with 
a notice of the time when, the place where, and the person to whom, 
the premium could be paid, then the insured had good reason to ex- 
pect and rely on such statement, and notice being sent to him ; and 
that if the insurance company, by its managing agent, had notice of 
the post-office address of the insured before the usual time of send- 
ing out notice, but failed and neglected to transmit such statement 
and notice to the insured at his post-office address until the 4th day 
of October, and the same did not reach him or the payees in the pol- 
icy until October 6th, and that the insured or payees were ready and 
waiting to pay said premium when the notice and statement should 
be received, and by reason of such failure of the company to send the 
notice and statement, aud by reason of that alone, the premium due 
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in September, 1876, was not promptly paid ; and that in a reasonable 
time thereafter, to wit, on Monday, the 9th day of October, 1876, the 
payees tendered the company at Chicago, the full amount of the 
premium due, then the policy did not lapse or become forfeited, not- 
withstanding the premium was not paid on the day named in the pol- 
icy, and in the life-time of the insured. 

To that part of the charge the company excepted. In the same 
immediate connection the court below, it may be observed, further 
instructed the jury that if it had not been the uniform custom of 
the company to send the insured such notice and statement at or 
about the time the premium became due, or if the company or 
managing agent had not been notified of the change of the post- 
office address of the insured until about the 4th day of October, or 
that the company had in reality sent the notice, by mail or other- 
wise, at a prior date, properly addressed to the insured, then it was 
not the fault of the company that the insured was not notified, and 
the want of such notice would not excuse him from making pay- 
ment at the day, and the policy would, consequently, become for- 
feited. 

We are of opinion that these propositions are substantially cor- 
rect. Nor do we perceive that the rulings of the court below are 
in conflict with our decision in Thompson vs. Insurance Company, 
104 U. S., 258. In that case it appeared that the insured, for a part 
of an annual premium, had given a note containing the special 
provision that in the event of the non-payment of the note at ma- 
turity, the policy should be void. The note was not paid at ma- 
turity, nor was payment ever tendered, while the insured was alive 
nor at any time after his death, by or in behalf of the payees in the 
policy. To pleas setting up these facts replications were filed, in 
which it was attempted to excuse the failure to make due tender of 
the amount of the note upon the ground that it was the usage and 
custom of the company, practiced with the insured and others, as 
well before as after the making of the note, not to demand punctual 
payment at the day, but to give thirty days of grace; further, that it 
had been its uniform custom and usage, in advance of the maturity 
of notes, to give notice of the day of payment, whereas no such no- 
tice was given to Thompson, and thereby, it was alleged, he was put 
off his guard and misled as to the time of payment. It was held 
that the failure to tender the amount due, within the period named 
in the replication, was, in every view fatal to the entire case set up 
by the payees in the policy. “A valid excuse for not paying 
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promptly on the day is,” said the court, “a different thing from an 
excuse for not paying at all.” Touching the alleged failure of the 
company, in conformity with its uniform practice, to give notice of 
the day of payment, it was said that the insured knew, or was 
bound to know, when his premiums became due, and that the 
company was under no obligation to give him notice, nor did it as- 
sume any responsibility by giving notice on previous occasions. 

The present case has features which plainly distinguish it from 
the Thompson case. In the former, there was a tender of the pre- 
mium within a few days after the death of the insured, and as soon 
as the payees ascertained the sum required to be paid. In the 
latter, the amount to be paid was fixed. It was not liable to be re- 
duced on account of dividends or for any other reason, and the in- 
sured, therefore, knew the exact amount to be paid in order to pre- 
vent a forfeiture of the policy. Now, although the policy issued 
upon Riddle’s life required payment annually of a specific sum as a 
premium, that stipulation must be construed in connection with the 
agreement set out in the application, that the premium might be dis- 
charged pro tanto by such dividends as were allowed to the insured 
from time to time. Whether the company in any particular year, de- 
clared dividends, and what amount was available in reduction of the 
premium, were facts known, in the first instance, only to the com- 
pany, which had full control of the matter of dividends. It cer- 
tainly was not contemplated that the insured should every year 
make application, either at the home office or at the office of its gen- 
eral agent in Chicago, in order to ascertain the amount of dividends. 
The understanding between the parties upon this subject is, in part, 
shown by the practice of the company. Independently of that cir- 
cumstance, and waiving any determination of the question whether 
the forfeiture was not absolutely waived by the act of the general 
agent, in sending notice to the insured after the day fixed for the 
payment of the premium due September 20, 1876, it was, we think, 
the company’s duty, under any fair interpretation of its contract, 
having received information as to the post-office of the insured, to 
give seasonable notice of the amount of dividends, and thereby in- 
form him as to the cash to be paid in order to keep alive the poli- 
cy. It did, as we have seen, give such notice in 1875, and received 
payment of the amount due after the date fixed in the policy. With- 
in a reasonable time after the notice for 1876 came, in due course of 
mail, to the hands of one of the payees, a tender of the amount 
was made to the general agent at Chicago. No such features were 
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disclosed in the Thompson case, and they are, as we think, sufficient 
not only to distinguish the present case from that one, but to au- 
thorize the instructions of which the company complains. 

The assignments of error bring to our attention numerous excep- 
tions taken by the company to the admission of evidence, and tv the 
refusal to give instructions asked in its behalf. We deem it un- 
necessary to consider them in detail. So far as they affect the sub- 
stantial rights of the parties, they are disposed of by what has been 
said touching the charge of the court upon the essential questions in 
the case. 

The judgment must, therefore, be affirmed. It 1s so ordered. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The views expressed by the court in this case have been a surprise to some 
who have regarded the vigorous doctrine regarding the necessity of prompt 
payment, which was enforced in the recent case of Thompson vs. Ins. Co., 
as conclusive against all ordinary pleas of waiver. But a careful compari- 
son of all the facts shows that there is no necessary inconsistency between 
the ruling here and that which has been rendered in previous issues on the 
question of waiver, but that on the contrary, it is in harmony with those 
which have gone before. The position taken by the United States Supreme 
Court, has been substantially this. The prompt payment of premium in a 
life insurance contract is a condition precedent, arising out of the very 
nature of the business, whose violation on the part of the insured admits of 
no relief, unless the company or its authorized agent were a party thereto. 
No excuse on the part of the former can be admitted, unless the latter shares 
in the responsibility. Neither sickness nor accident can be accepted. Klein 
vs. N. Y. Life Ins. Co., 10 Ins. Law Journal, 918. The court has gone 
farther, it has denied that mere usage on the part of the company which it 
was not bound to observe in giving notice when premiums were due would 
relieve the insured, for such usage was a mere gratuity. If the latter relied 
on it he did so at his peril ; he could know, and was bound to know the 
time when payment became due. This was the emphatic doctrine in the 
recent case of Thompson, quoted above, which at first view appears incon-. 
sistent with the present decision. 

But, whenever a share of the responsibility for default could be legally 
attached to the company, a contrary doctrine has been held. Whenever the 
insured at the moment when payment was due, was obliged to rely on some 
act of the company to determine his definite course of action, his prompt 
payment was excused in the absence of such information. This was the 
case in Eggleston, cited above. There he had been officially notified to pay 
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his premiums successively to various local agents, the agency had been dis- 
continued, and he stood again waiting for the notice without which he was 
unable to determine where to pay. So in Globe Mutual Ins. Co. vs. Wolf, 
7 Ins. Law Journal, 41, the agent was allowed renewal receipts to be used at 
his discretion when overdue, and in the exercise of that discretion received 
the premium, the company was estopped from denying the validity of the 
payment. But these were acts for which the company was responsible with- 
in the written contract. The insured has not been allowed to import into 
it extraneous agreements. Thus, in Union Mutual Life Ins. Co. vs. Mowry, 
7 Ins, Law Journal, 203, he could not allege a previous agreement of the 
agent that the company would notify, to excuse a default. 

In the present case, the fundamental feature which distinguishes it from 
Thompson, and allies it with the cases of the Globe Mutual Life and Eg- 
gleston, is the assumed responsibility of the company. The insured was 
granted by the policy the right to an election of the disposition of his divi- 
dends before payment of premium. That election could only be exercised 
upon notification by the company of the amount due. Until such notifica- 
tion he could not definitely determine the sum to be paid, just as in the case 
of Eggleston, he could not determine to whom to pay. Hence, says the 
court as in that case, prompt payment was excused by the acts of the 
company. 





LOWER COURT DECISIONS. 


DEMURRER TO EVIDENCE.—DEATH FROM ACCIDENT 
Marion Co., Indiana, Superior Court. 


HARRIET OWENS 
U8. 


TRAVELER®’ INS. CO. 


In a demurrer to evidence all the facts established and {inferences reasonably 
deducible from them will be accepted as true. 


Evidence of a waiver of conditions as to proofs of death ‘may be given under 
an averment of performance, and whether so or not a demurrer admits the 
facts to be proved, and the only question is as to the law applicable to the 
facts. 


Where the insured was engaged in severe manual labor and was injured by a 
heavy weight falling on a sensitive and delicate portion, and immediately 
complained and went home, going in the evening to a ball but immediately 
on returning being taken down, and after. two weeks sickness, being at- 
tended by five or six physicians, died, showing no external marks of injury, 
there was ground for a jury to find that death resulted from the accident. 


A statement by the agent that the company was unwilling to pay the whole 
claim, would authorize the jury to find that there was a denial of liability 
and a waiver of proofs of death. 


Demurrer overruled. 


Hotman, J. 

In determining the question raised by the demurrer to the evi- 
dence herein, it is my duty to take as true the proposition of facts 
established by the evidence and to infer therefrom every conclusion 
which the jury could reasonably have drawn from it. 8 BIf., 540, 
38 Ind., 368. Counsel for defendant seems to rely upon their point 
that the proof fails to show a performance of the condition of the 
policy requiring notice, etc. of death to be given, and upon the fur- 
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ther objection that there being, as is conceded, no proof of death 
shown, the plaintiff may not recover upon showing facts excusing 
such proof in the absence of a corresponding averment in the com- 
plaint. In this, counsel seems to be supported by the remarks of the 
judge in Ins. Co. vs. Duke, 43 Ind., 421. What is there said, however; 
is not in the nature of decision, and I think should be taken as odbiter; 
in the face of the facts that the weight of authority in other courts 
is to the effect, as I find, that evidence of a waiver of conditions may 
be given under the general averment of performance. See St. L. 
Fire Ins. Co. vs. Kyle, 11 Mo., 273 ; Levy vs. Ins. Co., 10 W. Va., 
560 ; 26 Grat. (Va.), 854; 5 Pick. 485 ; 22 Conn., 213 ; 44 Pa. St, 
259; 6 Mass.,338. But whetherI am right or wrong in this view, no 
such question as counsel seek to present as an objection to a recov- 
ery can be now raised. A demurrer to evidence, like a demurrer to 
a pleading, admits the facts to exist as proved by the evidence set out. 
Whether a fact is properly in proof under the issue, cannot be an 
open question. The demurrer byits admission as fully ascertains the 
facts as would the solemn act of the parties in making an agreed 
case under the statute. In the latter case it has been held that a 
new trial need not be moved for, because not contemplated or neces- 
sary. The facts being agreed upon, a new trial could make no 
change in them. “The facts having been ascertained there is no 
question for decision except the law as it arises upon the facts agreed 
upon. The question is one of law and not of fact or of fact and 
law.” 

To use the language of the court in Fisher vs. Pardue, 48 Ind., 
326, “The case is in substance the same as when there is a demurrer 
to the evidence by a special verdict.” In which cases the only duty 
which the court has to perform is to determine the -law applicable to 
the facts as they are in the record: See Buskirk’s Practice, 255. 
For this reason, then, that the facts are ascertained and no longer 
open to controversy, it was that in Miller vs. Proctor, 71 Ind., 523, 
the Supreme Court held that by demurring to the evidence all ob- 
jections to its admissibility were waived. As, for obvious reasons, 
the demurrer cannot be made to raise questions upon the pleadings. 
No advantage can be taken of any defect in the pleading as a reason 
for sustaining it. A motion in arrest of judgment may be made for 
any defect in the pleadings which would warrant the amount under 
our present system. See 42 Ind., 299. So it follows that the only 
duty I have to perform is to determine whether or not are the facts 
admitted and the reasonable and logical inferences therefrom. The 
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deceased came to his death from an accidental injury within the 
time of the policy. I think the jury might well have said on those 
facts and inferences that Mr. Owens was a strong and well man 
when the accident occurred. We infer this from the fact that he was 
engaging in very severe manual labor, requiring both strength and 
activity, at the time. We infer that he was not ruptured at the 
time, or in any other way disabled, or inconvenienced even, from the 
fact that he was daily doing work that a man so afflicted could not 
perform. The angular draw-bar of several hundred pounds’ weight 
fell upon a sensitive and delicate portion of his person. It bore him 
down to the earth ; he became white in the face, and exclaimed, as 
he leaned against the car, that he was hurt. The hour at which he 
was hurt is not shown, but we infer that, being so hurt, it was not 
long before 6 p. m. when he went to his home. He acted like an 
injured man. He washed and laid down, and about eleven in the 
evening went to a ball, two blocks from his residence, taking his 
wife and not dancing. He remained an hour, returned, was at 
once taken down and a physician was calledin. We infer from these 
facts that he was suffering more or less when he so went out; 
that he went from duty rather than pleasure, that he might have 
been necessarily present as a manager of the affair; that he was 
taken down while at the ball or compelled to return to his home by 
his suffering. That, no other fact being stated, we infer that the 
illness with which he was taken down on so returning was superin- 
duced by the injury. We infer that the illness was of a grave 
character in the mind of the physician called, inasmuch as he at 
once sent out for a leading medical gentleman for the purpose of 
consultation and assistance, and from the fact that five or six phy- 
sicians attended upon the deceased during the two weeks of sick- 
ness that supervened. We infer that Mr. Owens’ vital organs were 
crushed by the weight falling upon them ; that the clothing pro- 
tected his person from exterior laceration ; that the fact and cir- 
cumstances of the fall and the man’s conduct thereupon—the bruises 
and discoloration—the application constantly of the plasters, and 
the course of treatment followed by the physicians—all indicate 
that the deceased met his death from cessation of organic functions, 
caused by inflammation of the parts injured, internal hemorrhage, 
etc. We see nothing in the evidence pointing in the direction of 
death from hernia that is not more consistent with the view we 
have expressed. I think the jury might fairly and reasonably have 
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said all this. In fact, I think it the only reasonable conclusion 
when all the facts are considered. Such being the case, it follows 
that the facts show that Mr. Owens was accidentally injured while 
discharging his duty, and met his death from cause within the terms 
of the policy. 

This disposes of the meritorious question in the case. I think the 
jury might weli say upon the evidence of Mr. Moore that Mr. Rob- 
inson was an agent of the company, authorized throughout this State 
to issue and sign policies of insurance and adjust losses thereon, 
and that his statement that the company was unwilling to pay the 
whole claim of the plaintiff was equivalent to a denial of liability, 
and therefore a waiver of proof of death, etc. And this disposes of 
the formal objection urged. 

On the facts I think the defendant ought to pay to the widow of 
the deceased the sum which his thoughtful care secured to her as 
a provision against the exigencies of his peculiarly hazardous occu- 
pation, and for its engagement to pay which sum it admits that it 
was promptly paid. 

The demurrer is overruled. 
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BURDEN OF PROOF.—CONSTRUCTION OF TESTIMONY. 


Court of Appeals of Louisiana.—Appeal from the Sixth District Court 
for the Parish of Orleans. Rightor, Judge. 


CATHARINE ZIEGLER 
v8. 
MUTUAL AID AND BENEVOLENT LIFE INS. ASS’N OF LOUISIANA.* 


Where an insurance company pleads forfeiture of a policy, the burden is upon 
such company to establish the defense. 


Where testimony is reduced to writing by questions and answers, the latter are 
to be construed in connection with the former. 


Cuas. Lovgus, for Plaintiff, Appellant. 
H. N. Oaven, for Defendant, 


Rogers, J. 

This is an action on two policies of life insurance issued to Charles 
Ziegler for the benefit of his wife, plaintiff herein. 

The policies are known as class A and class B. Policy A contains 
the following clause :— 

“Said Charles Ziegler hereby agrees to pay into the treasury one 
25-100 dollars upon the death of any member of the association, 
within thirty days after date of said death, being notified thereof by 
publication in one daily newspaper published in English, and one in 
French, for five consecutive days.” Provided * * “Thatif the 
party hereby assured fails to pay the assessment called for above, 
upon the decease of a member, within the time mentioned, and fails 
to give good and acceptable reasons therefor within twenty days 
“*FromiMcGloin’sRep,pt.8. 2 
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thereafter, * * then, in every such case this policy shall become 
null.” 

The answer admits the issuance of the policies, but denies liability, 
for the reason that policy A lapsed and was forfeited by the non- 
payment of assessments Nos. 214, 215 and 216, published December 
7th, 1875. 

The burden of proof was upon the defendant to establish the for- 
feiture ; they have shown that the publications were made, as re- 
quired, on December 7th ; but the plaintiff has shown that on De- 
cember 30th the deceased made his payment, and no published calls 
were made after this date. 

No forfeiture was ever entered upon the books of the company 
prior to Ziegler’s death. The treasurer testifies : “We generally 
leave the account open on the books for reinstatement ; we are priv- 
ileged by our charter to reinstate parties when they come in good 
health, but in this instance, he necessarily never appeared—having 
died he couldn’t appear.” 

The testimony has not satisfied us that the company should prevail 
in their defense. 

One of the conditions of policy “B” is that the insured “agrees to 
make a deposit of twelve dollars (two assessments), and renew the 
same when said deposit has been consumed, within thirty days from 
date of written notice, deposited in the post office, in the city of New 
Orleans, State of Louisiana, addressed in conformity with his written 
address, filed with the secretary of the association.” 

The testimony of the secretary and treasurer establishes that no- 
tices were sent through the post-office, according to the terms of the 
charter. This evidence was adduced in answer to questions having 
reference to the deposit by the secretary of the notice under terms 
of the agreement in this policy, and construing these answers in con- 
nection with the questions, as should be done, the defense is suffi- 
ciently established. 

The judgment is reversed, and judgment is now rendered in favor 
of plaintiff against the defendant, for five hundred and ten dollars, 
amount of policy “ A,” and legal interest from March 30, 1874, with 
costs of both courts. 





